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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  246 

Special  Supplemental  Food  Program 
for  Women,  Infants,  and  Children; 

Food  Delivery  Systems 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Proposed  rule. 

summary:  This  notice  proposes 
strengthened  requirements  for  the 
operation  of  Special  Supplemental  Food 
ftogram  for  Women,  Infants  and 
Children  (WIC)  food  delivery  systems 
and  vendor  monitoring.  The  proposal 
includes  changes  in  many  areas  of  the 
food  delivery  systems  of  State  agencies 
which  operate  the  Program:  stronger 
criteria  to  be  used  in  authorizing 
vendors  for  participation;  more  detailed 
vendor  agreements;  more  explicit 
vendor  training  requirements;  stronger 
requirements  for  vendor  on-site 
monitoring,  including  provisions  for 
detection  of  high  risk  vendors; 
strengthened  requirements  for  the 
review  of  food  instruments  for  possible 
overcharges  and  for  other  errors; 
provisions  which  allow  limiting  the 
number  of  authorized  vendors; 
allowance  of  up  to  50  percent  of  funds 
collected  from  vendor  overcharges  to  be 
used  for  administrative  purposes;  and 
requirement  of  prior  notification  to  FNS 
for  development  of  automatic  data 
processing  systems.  The  proposed 
changes  would  assure  greater 
accountability  for  delivery  of  food 
instruments  and  supplemental  foods. 

The  changes  are  designed  to  decrease 
vendor  abuse  and  loss  of  Program  funds. 
These,  in  turn,  would  increase  funds 
available  for  participant  service  and 
would  improve  Program  integrity. 
date:  To  be  assured  of  consideration, 
comments  must  be  received  on  or  before 
March  24, 1981. 

ADDRESS:  Send  comments  to:  Barbara 
Sandoval,  Director,  Supplemental  Food 
Programs  Division,  Food  and  Nutrition 
Service,  U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynda  Couvillion,  Acting  Branch  Chief. 
Policy  and  Program  Development 
Branch,  Supplemental  Food  Programs 
Division,  Food  and  Nutrition  Service, 
U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250,  (202)  447-8704. 

The  draft  impact  analysis  describing 
the  options  considered  in  developing 
this  proposed  rule  and  the  impact  of 
implementing  each  option  is  available 


on  request  from  the  above  named 
individuals. 

SUPPLEMENTARY  INFORMATION: 

Note. — ^This  proposal  has  been  reviewed 
under  USDA  criteria  established  to 
implement  Executive  Order  12044  “Improving 
Government  Regulations"  and  has  been 
classified  "not  significant.” 

The  Special  Supplemental  Food 
Program  for  Women,  Infants  and 
Children  (WIC)  provides  supplemental 
foods  and  nutrition  education  to 
pregnant,  breastfeeding  and  postartum 
women,  infants  and  children  up  to  age 
five.  Eligibility  must  be  determined  by  a 
competent  professional  authority  on  the 
basis  of  low  income  and  nutritional  risk. 

The  delivery  of  the  prescribed  foods 
to  WIC  participants  is  administered  by 
State  agencies  within  requirements 
specifred  in  the  Program  regulations. 

Each  State  agency  designs  its  own  food 
delivery  system  which  must  provide 
effective  service  to  participants  within 
its  jurisdiction  and  assure  that  the  funds 
granted  to  the  State  agency  for  this 
purpose  are  expended  accordingly. 

Program  regulations  allow  State 
agencies  to  operate  three  types  of  food 
delivery  systems:  retail  purchase,  home 
delivery  and  direct  distribution.  In  a 
retail  purchase  system,  the  participant 
receives  from  the  WIC  agency  a  food 
instrument-;-which  prescribes  specific 
quantities  of  specific  foods.  The 
participant  redeems  this  food  instrument 
(a  check  or  voucher)  at  an  authorized 
retail  vendor,  usually  a  grocery  store, 
who  must  indicate  the  actual  purchase 
price  of  the  foods.  With  a  check,  the 
vendor  deposits  the  check  in  his  or  her 
bank,  which  is  then  reimbursed  by  the 
State  agency.  With  a  voucher,  the 
vendor  submits  the  voucher  directly  to 
the  State  or  local  agency  for  payment.  In 
a  home  delivery  system,  the  WIC  agency 
contracts  with  a  vendor,  often  a  dairy, 
who  delivers  the  prescribed  food  to  the 
participant’s  home.  In  a  direct 
distribution  system  the  WIC  agency 
itself  purchases  food,  often  on  the 
wholesale  market,  and  distributes  it  to 
participants. 

'  Overall  Purpose  of  the  Proposal 

The  overall  purpose  of  this  proposal  is 
to  set  forth  regulations  which  would 
correct  problems  in  the  WIC  food 
delivery  system  identified  in  audits  and 
management  evaluations  and  prevent 
loss  of  Program  funds,  and  to  solicit 
comments  from  State  agences,  local 
agencies,  vendors,  public  interest  groups 
'  and  other  interested  parties  on  the 
desirability  and  feasibility  of  the 
proposed  changes  prior  to  issuance  of 
final  rules. 


The  results  of  audits  and  management 
evaluations  of  the  WIC  Programs  have 
indicated  the  need  for  improving  the 
efficiency  and  effectiveness  of  the  food 
delivery  system  in  order  to  prevent  a 
loss  of  Program  funds.  Of  particular 
interest  have  been  audits  conducted  by 
the  Office  of  the  Inspector  General  of 
the  Department  of  Agriculture:  one  of  a 
large  State  agency,  submitted  in  late 
1979,  and  a  national  audit  of  the  WIC 
Program  which  examined  operations  in 
ten  States,  submitted  in  late  1980.  (i  2) 

A  number  of  problems  have  been 
identified  in  State  agencies  operating 
retail  purchase  food  delivery  systems. 
Problems  directly  involving  retail 
vendors  have  included  payment  of 
improper  or  overpriced  food 
instruments,  and  vendors  who  have 
provided  ineligible  items  instead  of  the 
authorized  supplemental  foods.  The 
WIC  Program  is  a  more  complex 
program  for  retailers  then  the  Food 
Stamp  Program  and  this  can  lead  to 
errors  by  vendors  due  to  insufficient 
understanding  of  WIC  Program  rules.  In 
addition,  in  many  cases  the  level  of 
training  and  monitoring  of  vendors  has 
been  less  in  the  WIC  Program  than  in 
the  Food  Stamp  Program.  The 
Department  greatly  values  the 
cooperation  of  the  many  conscientious 
vendors  who  work  with  the  WIC 
Program.  The  identification  of  problems 
in  audits  and  management  evaluations 
does,  however,  indicate  the  need  for 
strengthened  guidance  to  and 
monitoring  of  participating  vendors. 

Other  problems  in  the  food  delivery 
systems  have  involved  accountability  of 
State  agency  operations,  such  as 
inadequate  reconciliation  of  redeemed 
food  instruments  and  poor  measures  to 
provide  secure  transportation  and 
storage  of  food  instruments.  Proposals  to 
resolve  these  problems  are  included  in 
this  notice  as  well. 

Similarly,  some  problems  have  been 
identified  in  States  which  operate  home 
delivery  systems.  The  problems  have 
included  a  lack  of  competitive  bidding  to 
select  home  delivery  vendors  and 
inadequate  measures  to  verify  proper 
delivery  of  supplemental  foods  to 
participants. 

In  formulating  these  proposals,  the 
Department  has  undertaken  extensive 
discussions  at  the  National  and  Regional 
levels  of  FNS,  including  compliance 
officers  of  the  Food  Stamp  Program,  and 
has  solicited  comments  and  discussion 
with  State  and  local  agencies,  members 
of  the  National  Advisory  Council  on 
Maternal,  Infant  and  Fetal  Nutrition, 
Program  participants,  and  other 
interested  parties.  At  the  National  State 
Directors’  Meeting  on  Program 
Management  in  December  1979, 
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workshops  on  vendor  monitoring  and 
food  delivery  systems  provided  many 
suggested  changes.Jd]  Studies  sponsored 
by  FNS  have  examined  the  feasibility  of 
major  changes  in  the  food  delivery 
system,  the  role  of  participants,  and 
possible  improvements  in  State  agency 
performance  standards.  The  national 
WIC  audit  made  many 
recommendations  for  Program 
improvement.  Prior  to  publication  of  this 
proposal,  discussions  have  been  held 
with  State  agencies  on  the  basic  items 
proposed  and  preliminary  State  input 
was  used  in  bringing  the  proposed 
changes  to  their  current  version. 

Based  on  the  analysis  of  the  many 
recommendations,  the  Department  is 
proposing  to  retain  the  basic  structure  of 
the  food  delivery  system,  but  to 
strenghen  and  clarify  a  wide  variety  of 
the  specibc  components  in  the  current 
framework.  Therfore,  the  proposed 
changes  touch  upon  many  interrelated 
aspects  of  Program  operations, 
especially  vendor  relations  and  financial 
management.  Many  State  agencies  have 
already  undertaken  many  of  these 
changes  on  their  own  initiative  and 
already  meet  or  exceed  the  proposed 
requirements.  Other  States  may  need  to 
make  more  extensive  changes  in  their 
food  delivery  systems  in  order  to  be  in 
compliance. 

The  improvement  of  accountabUity  for 
food  delivery  systems  for  the  WIC 
Program  is  a  top  priority  concern. 
Balancing  this  is  a  strong  concern  that 
the  regulations  not  create  so  many 
administrative  burdens  that  State 
agencies  are  forced  to  cot  back  on  other 
vital  areas  of  Program  operations.  Hie 
Department  is  well  aware  that  many 
State  and  local  agencies  are  operating  in 
a  very  restricted  fiscal  environment  with 
tight  budgets  and  personnel  ceilings. 

The  Department  believes  that  the 
proposed  changes  are  feasible  and 
impose  a  modest  administrative  burden 
in  return  for  the  potential  savings  in 
Program  funds.  TTie  Department  is 
seriously  interested  in  comments  from 
those  who  are  actually  operating  the 
Program  at  the  State  and  local  level  on 
the  expected  impact  of  the  proposal  on 
State  agency  administrative  capabilities. 

Similarly,  there  is  concern  about  the 
impact  of  these  regulations  on  vendors 
who  participate  in  the  Program  in  the 
actual  provision  and  distribution  of 
supplemental  foods.  The  WIC  Progr  am 
provides  a  great  deal  of  sales  to  vendors 
not  only  in  the  direct  contribution  of 
WIC  sales,  but  because  WIC 
participants  who  come  to  ah  authorized 
store  to  purchase  supplemental  foods 
normally  purchase  other  products  at  the 
same  time.  In  return  for  the  business 


directed  to  them  as  a  result  of  Program 
participation,  vendors  are  expected  to 
meet  certain  standards  of  accountable 
behavior.  The  proposal  clarifies  the 
mutual  obligations  of  State  agencies  and 
food  vendors  and  strengthens  State 
agency  review  of  the  propriety  of  vendor 
actions  and  of  payments  to  vendors  for 
supplemental  foods.  The  Department  is 
interested  in  comments  from  vendors. 
State  agencies  and  other  interested 
parties  on  the  expected  effect  of  these 
regulations  on  vendor  relations  and 
vendor  workload  in  fulfilling  Program 
obligations. 

Background  on  Proposed  Changes 

The  following  are  explanations  of  the 
various  proposed  regulatory  changes. 
The  overall  proposal  has  been  designed 
to  allow  flexibility  in  the  procedures 
which  State  agencies  choose  to 
implement  the  requirements.  For 
example,  though  die  proposal  would 
require  that  all  vendors  be  trained  at 
least  once  every  two  years,  there  are 
ways  that  this  can  be  combined  with  the 
vendor  authorization  process  or  with  the 
vendor  monitoring  requirements.  States 
may  establish  poUcies  and  procedures 
which  meet  the  regulatory  requirements, 
but  which  also  meet  the  needs  of  their 
individual  State  conditions.  In 
examining  the  following  proposals.  State 
and  local  agencies  may  wish  to  consider 
how  they  could  blend  the  various 
requirements  in  creating  an  integrated 
food  delivery  system  applicable  to  their 
individual  conditions. 

Vendor  Authorization 

Experience  in  both  WIC  and  the  Pood 
Stamp  Program  has  indicated  that  a  key 
control  of  vendor  abuse  lies  in  the 
process  of  selecting  vendors  authorized 
to  operate  the  Program.  The 
participation  of  conscientious  and  well- 
informed  vendors  means  better  delivery 
of  food  to  participants  and  improved 
Program  operations.  Therefore,  the 
Department  is  proposing  to  strengthen 
the  vendor  authorization  requirements, 
especially  criteria  to  be  considered  in 
approving  vendors.  In  order  to  ensure 
the  proper  collection  of  information,  it  is 
proposed  in  Section  246.10(d](3]  that 
State  agencies  use  a  standard  vendor 
application  form.  The  application  form 
would  contain  the  information  required 
to  review  and  evaluate  vendors’ 
qualifications.  If  the  State  desires,  this 
vendor  application  form  can  be  used  as 
part  of  the  vendor  agreement.  This  issue 
will  be  explained  in  more  depth  later. 

In  addition  to  the  vendor  application 
form,  a  documented  on-site  visit  by  a 
State  or  local  official  prior  to  or  at  the 
time  of  the  initial  authorization  of  a 
vendor  will  be  required.  However,  after 


the  initial  authorization,  additional 
authorization  visits  will  no  longer  be 
required  and  contact  with  the  vendor 
may  be  handled  by  mail  or  telephone.  • 
This  ensures  that  a  State  or  local  official 
actually  sees  the  vendor  and  his  or  her 
facilities  prior  to  entry  into  the  Program. 
This  also  afiords  the  opportunity  for 
personal  contact  of  the  vendor  with  a 
WIC  official  who  can  explain  the 
operation  of  the  Program. 

The  Department  does  not  expect  State 
agencies  to  visit  or  to  document  visits  to 
the  vendors  already  authorized.  There 
are  two  reasons  for  this;  (1)  There  are 
tens  of  thousands  of  vendors  already 
authorized  to  participate  and  it  would 
create  a  serious  burden  to  require 
documentation  for  the  vendors  already 
participating.  (2)  There  are  other 
requirements  which  would  assure  visits 
to  vendors  at  a  certain  frequency  which 
would  afford  the  chance  to  review 
vendor  operations  and  to  give  them 
Program  training. 

State  agencies  will  be  required  to 
consider  certain  specific  criteria  prior  to 
authorization.  Recognizing  that  different 
areas  will  have  different  needs  for 
vendors,  the  Department  is  not  requiring 
that  a  vendor  meet  all  of  the  standards 
in  order  to  participate,  but  that  States  at 
least  review  the  vendor  qualifications. 
States  are  allowed  to  establish 
mandatory  standards  or  to  add 
additional  criteria  at  their  discretion. 

The  specific  criteria  mandated  are:  (1) 
availability  of  all  categories  of  WIC 
supplemental  foods,  with  the  exception 
of  special  infant  formulas;  (2) 
reasonable  prices  for  supplemental 
foods,  as  determined  by  the  State 
agency;  (3)  no  conflict  of  interest 
between  State  or  local  officials  or  their 
immediate  families  and  the  vendor;  (4) 
suitability  of  location  and  business 
hours  for  participant  access;  (5) 
presence  of  an  approved  State  or  local 
health  inspection  certificate,  where  this 
is  appropriate;  (6]  no  current 
disqualification  finm  other  FNS 
programs,  such  as  *^he  Food  Stamp 
Program,  and  (7)  satisfactory 
compliance  of  the  vendor  with  prior 
WIC  agreements. 

Most  of  these  criteria  arc  self-evident 
Reasonable  prices  can  be  an  important 
factor  in  areas  with  a  large  number  of 
vendors  available.  Stores  which  charge 
higher  prices  ultimately  cost  the 
Program  more  money  and  decrease 
availability  of  foods  for  participants.  On 
the  other  hand,  when  an  area  has 
relatively  few  venders,  then  it  may  be 
necessary  to  accept  high-priced  vendors 
to  assure  participant  access.  State  (» 
local  health  inspection  certificates  are 
included  since  this  is  a  commonly 
available  sign  that  a  store  meets  certain 


7880 


Federal  Register  /  Vol.  46,  No.  15  /  Friday,  January  23,  1981  /  Proposed  Rules 


standards  of  quality.  However,  there  are 
some  areas  in  which  health  inspection 
certificates  are  given  only  for  stores  that 
cut  meat;  such  a  certificate  would  not 
necessarily  be  applicable  to  WIC  since 
meat  is  not  a  WIC  supplemental  food. 
Other  criteria  are  related  to  the  vendor's 
record  of  honest  and  fair  business 
practices — whether  the  vendor  has  been 
disqualified  from  other  FNS  programs 
and  whether  the  vendor’s  compliance 
with  prior  WIC  agreements  is 
satisfactory.  The  other  major  FNS 
program  is  the  Food  Stamp  Program, 
though  some  other  vendors,  such  as 
home  delivery  vendors  or  wholesalers, 
can  be  involved  with  other  FNS 
programs,  such  as  the  Summer  Food 
Service  Program. 

The  Department  is  also  proposing  to 
amend  Section  246.10(e)(7)  to  allow 
State  agencies  to  establish  criteria  to 
limit  the  number  of  vendors  authorized. 
Current  regulations  require  a  minimum 
of  four  vendors  within  each  clinic 
service  area,  unless  there  are 
documented  reasons  why  this  is  not 
feasible.  This  requirement  will  be 
maintained.  However,  there  are  many 
communities  where  participant 
convenience  does  not  require 
authorization  of  a  large  number  of 
vendors.  By  utilizing  selection  criteria 
carefully,  it  should  be  possible  to 
authorize  only  the  vendors  who  would 
provide  the  best  service  to  the  program. 

The  State  agency  may  utilize  various 
methods  to  limit  the  number  of  vendors: 
the  criteria  could  be  based  on  vendor 
qualifications  or  there  could  be  a 
maximum  number  of  vendors  per  clinic 
service  area.  The  criteria  may  be 
utilized  State  wide  or  only  in  selected 
local  agencies. 

Limitation  of  the  number  of  vendors 
may  offer  the  administrative  advantage 
of  allowing  limited  State  or  local  staff  to 
focus  guidance  and  monitoring  on  a 
manageable  number  of  vendors.  Some  of 
the  other  requirements  of  this  proposal 
will  increase  the  workload  of  some  State 
and  local  agencies  in  authorizing, 
training,  and  monitoring  vendors;  the 
allowance  of  criteria  to  limit  the  number 
of  vendors  can  reduce  the 
administrative  workload  involved.  In 
fact,  the  limitation  of  the  number  of 
vendors  is  already  allowable  under 
current  regulations  and  this  proposal  is 
largely  a  clarification  of  policy.  A 
number  of  State  agencies  have 
expressed  interest  in  the  concept,  but 
have  been  hesitant  to  undertake 
limitations  without  stronger  regulatory 
support. 

Vendor  Agreements 

Effective  use  of  the  vendor  agreement 
can  reduce  vendor  problems.  Ilie 


purpose  of  the  agreement  is  to  specify 
the  performance  expectations  between 
the  vendor  and  the  WIC  agency,  and  to 
provide  both  parties  recourse  if  the 
terms  are  not  met.  While  some 
requirements  regarding  vendor 
agreements  are  specified  in  the  current 
regulations,  it  is  apparent  that  stronger 
agreements  are  necessary  to  insure 
proper  retail  transactions  in  the 
Program.  Therefore,  the  Department  is 
proposing  a  number  of  changes  in 
§  246.10(d)(3)(iii). 

One  issue  regarding  vendor  contracts 
is  whether  they  should  be  time-limited 
or  open-ended.  Current  regulations  do 
not  address  this  question.  While  an 
open-ended  contract  allows  State 
flexibility  in  dealing  with  vendors,  it 
may  make  it  more  ^ficult  to  assure 
vendor  accountability.  The  Department 
is  proposing  to  require  a  time-limited 
agreement.  A  time-limited  agreement 
offers  an  opportiuiity  for  bofii  the 
vendor  and  the  WIC  agency  to  evaluate 
their  own  and  the  other's  performance, 
and  to  deliberately  renew  their 
commitments  under  a  new  agreement,  or 
to  decline  to  enter  into  a  new 
agreement.  The  vendor  agreement 
would  specify  that  neither  the  vendor 
nor  the  State  agency  has  an  obligation 
to  renew  the  agreement.  The 
Department  is  proposing  to  require  that 
the  maximum  effective  period  for  a 
vendor  agreement  be  two  ye*ars.  This 
time  period  is  seen  as  offering  sufficient 
frequency  for  reconsidering  and 
renewing  the  commitments,  without 
being  imduly  burdensome. 

The  Department  is  also  proposing  to 
require  that  the  agreement  be  signed  by 
someone  who  has  the  legal  authority  to 
obligate  the  store.  This  provision  is 
essential  for  assuring  that  vendor  rights 
and  obligations  are  clearly  understood 
and  agreed  to  by  the  person  responsible 
for  the  daily  operation  of  the  store.  In 
some  chain  stores,  there  are  rules  which 
prohibit  managers  of  individual  outlets 
to  sign  agreements;  they  may  only  be 
signed  by  officials  in  the  district  office. 
In  such  situations,  the  vendor 
agreements  must  clearly  state  the 
particular  store  outlets  to  be  included  in 
the  agreement.  The  Department  is 
interested  in  issues  regarding  chain 
stores  and  the  WIC  Program  and  would 
welcome  comments  concerning  how  this 
and  other  proposed  measures  should 
best  be  applied  to  chain  stores. 

The  vendor  agreement  can  be  an 
important  way  to  clearly  state  the 
mutual  obligations  of  the  State  agency 
and  the  vendor.  In  order  to  clarify 
responsibilities,  the  Department  is 
proposing  to  expand  significantly  the 
items  which  must  be  specified  in  the 


vendor  agreements.  State  agencies  are 
allowed  to  add  more  provisions  at  tlieir 
discretion  and  will  be  allowed  to  use 
their  own  language  as  long  as  the  intent 
of  the  provisions  is  maintained. 

The  provisions  fall  into  five  basic 
groups.  The  first  group  concerns  the 
provision  of  supplemental  foods  and 
policies  for  reimbursing  the  vendor. 

They  are:  (1)  the  vendor  will  only 
provide  approved  WIC  supplemental 
foods  to  participants,  (2)  the  vendor  will 
charge  the  same  or  less  as  is  charged  to 
other  customers,  (3)  the  vendor  will 
accept  food  instruments  from 
participants  only  in  the  valid  time 
period  and  will  submit  them  for 
payment  in  the  allowed  time  period,  (4) 
the  State  may  demand  refunds  for 
overcharged  food  instruments,  (5)  the 
State  may  deny  payment  for  or  may 
demand  refunds  for  improper  food 
instruments,  and  (6)  the  vendor  will  not 
seek  restitution  from  participants  for 
food  instruments  not  redeemed  by  the 
State.  All  of  the  above  items  are  already 
part  of  the  WIC  policy  and  their 
inclusion  in  the  vendor  agreement  would 
notify  the  vendor  of  these  policies. 

The  second  group  concerns  vendor 
responsibilities  for  training  and  for 
employee  action.  Provisions  include:  (1) 
the  manager  of  the  store  or  home 
delivery  service  will  accept  WIC 
training  at  least  once  every  two  years 
and  the  State  or  local  agency  shall 
provide  such  training,  (2)  the  vendor  will 
train  cashiers,  warehouse  or  delivery 
route  personnel  on  Program 
requirements,  and  (3)  the  vendor  is 
accountable  for  actions  of  employees  in 
WIC  transactions.  The  first  provision 
clearly  states  the  mutual  obligations  of 
the  WIC  Program  staff  and  the  vendor  in 
ensining  that  vendors  are  trained.  In 
order  to  make  sure  that  training  is 
directed  to  those  who  are  responsible 
for  store  procedures,  the  training  must 
be  given  to  the  managers  who  are 
responsible  for  the  day-to-day  operation 
of  Ae  stores.  For  example,  if  a  store  is 
part  of  a  retail  chain,  then  the  managers 
for  each  particular  authorized  outlet 
must  be  trained.  The  training  could  be 
provided  during  visits  by  State  or  local 
agency  personnel  to  the  store,  or  in  the 
case  of  chains,  during  a  meeting 
sponsored  by  the  chain  that  included 
store  managers  in  a  given  geographical 
area.  Two  years  is  believed  to  be  a 
minimum  frequency  of  training  for  a 
Program  as  complex  as  the  WIC 
Program.  The  other  two  provisions 
clearly  state  vendor  obligations  for 
employee  knowledge  and  behavior. 

The  third  group  of  specifications  deal 
with  monitoring  of  vendors.  They  are: 

(1)  the  vendor  may  be  monitored  for 
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compliance,  (2)  if  monitored,  a  retail 
vendor  will  provide  access  to  food 
instruments  negotiated  that  day,  (3) 
retail  vendors  ^1  allow  access  to  shelf 
price  records,  if  available,  and  (4]  home 
delivery  vendors  will  keep  WIC  records 
and  allow  access  to  State  or  Federal 
officials.  Essentially,  these  provide  for 
agreement  by  the  vendor  to  be 
monitored  and  to  allow  access  to 
relevant  records  of  operations. 

The  fourth  group  of  provisions  center 
on  civil  rights  and  related  issues. 
Provisions  include:  (1)  the  vendor  will 
offer  the  same  courtesies  to  WIC 
participants  as  to  other  customers  and 
(2j  the  vendor  will  meet  Departmental 
non-discrimination  requirements.  The 
nondiscrimination  clause  is  in  the 
current  regulations  and  prohibits 
discrimination  on  the  basis  of  race, 
color,  or  national  origin. 

The  hnal  group  of  provisions  focuses 
on  the  terms  of  the  agreement  and 
possible  vendor  sanctions.  Provisions 
include:  (1)  neither  the  vendor  nor  the 
State  are  obligated  to  renew  the  vendor 
agreements,  (2)  either  the  State  or  the 
vendor  may  terminate  the  agreement 
with  cause  with  at  least  15  days  written 
notice,  (3)  the  State  may  disqualify  a 
vendor  for  Program  abuse  and  the 
vendor  has  a  right  to  appeal  the 
decision,  (4)  the  vendor  will  notify  the 
State  if  it  ceases  operations  or 
ownership  changes  and  the  agreement  is 
terminated  if  ownership  changes,  and  (5) 
the  vendor  is  notified  of  liability  to 
prosecution  for  deliberate  fi'aud  under 
penalties  of  Section  246.18. 

Because  of  the  increased  complexity 
of  the  vendor  agreements  under  the 
proposal,  the  Department  is  proposing 
that  the  vendor  agreement  be  standa^ 
Statewide.  This  would  ensure  that  the 
vendors  are  treated  equitably  Statewide. 
Exceptions  would  be  allowed  with  State 
approval.  Occasionally,  there  are 
vendors,  such  as  Army  PX  stores,  who 
are  only  allowed  to  sign  certain  types  of 
agreements.  In  such  cases,  the  State 
agency  can  approve  modification  of  the 
vendor  agreement 

At  the  present  time  most  State 
agencies  use  an  agreement  which 
consists  of  one  document  signed  by  both 
the  vendor  and  a  WIC  official.  Another 
format  which  could  be  used  is  one 
similar  to  that  used  in  the  Food  Stamp 
Program.  Under  this  approach,  the 
vendor  application  form  would  contain 
the  stipulations  required  of  the  vendor, 
as  well  as  a  place  for  the  vendor’s 
signature  si^ifying  his  or  her  agreement 
to  abide  by  these  stipulations.  Upon 
approval  of  the  vendor,  a  State  or  local 
official  would  sign  the  application 
agreement  tuid  also  sign  a  permit  which 
would  be  returned  to  &e  vendor.  This 


permit,  which  the  State  agency  could 
require  the  vendor  to  display,  would 
serve  as  the  authorization  for  that 
vendor  to  redeem  WIC  food  instruments 
for  the  time  period  specified  in  the 
agreement. 

This  application  permit  format  is  seen 
as  ofiering  greater  potential  for 
enforcement  of  vendor  accountability.  A 
permit  displayed  on  the  vendor’s  wall  (if 
the  State  agency  requires  it)  is  easily 
checked  by  participants,  local  agency 
stafi  and  the  public  for  assurance  of  the 
vendor’s  authority  to  participate  in  the 
Program.  When  a  vendor  is  removed 
from  the  Program,  the  permit  would  be 
removed  and  returned  to  the  State 
agency.  The  Department  proposes  to 
make  this  format  a  State  option,  rather 
than  a  requirement,  however,  because 
some  States  have  been  successful  in 
assming  vendor  accountability  through 
the  use  of  a  well  written,  single¬ 
document  vendor  agreement. 

Vendor  Training 

>  In  §  246.10(d)(5}  the  Department  is 
proposing  to  require  that  vendors  be 
trained  at  least  once  every  two  years. 
Current  regulations  require  vendor 
training,  but  specify  no  timefi'ames.  Two 
years  was  selected  as  a  timeframe 
sufficiently  frequent  to  keep  the  vendor 
aware  of  ffie  Program  without  being 
unduly  time-consuming  for  State  or  local 
staff  or  the  vendor.  Since  vendors  will 
be  authorized  at  most  for  two  years  at  a 
time,  this  links  the  training  requirements 
and  the  authorization  process. 

This  training  by  either  State  or  local 
agency  staff  can  be  provided  in  a 
number  of  ways.  Vendor  training  can  be 
provided  during  the  pre-authorization 
visit;  vendor  training  can  be  provided 
during  monitoring  visits;  additional 
vendor  visits  aimed  specifically  at 
training  can  be  made;  or  vendor 
attendance  at  WIC  training  sessions 
could  be  used.  The  particular  method  is 
primarily  up  to  the  State  or  local  agency, 
in  accordance  with  its  policies  and 
workload.  For  some  State  or  local 
agencies,  the  most  convenient  method 
may  be  to  conduct  group  training 
sessions  in  which  a  number  of  vendors 
are  educated  together.  However,  the 
WIC  staff  must  realize  that  there  is  a 
mutual  obligation  for  training.  For 
example,  if  a  vtndor  cannot  go  to  a 
group  training  session,  then  the  WIC 
staff  should  attempt  to  visit  the  vendor. 

The  Department  is  proposing  to 
require  that  when  vendor  training  is 
delegated  to  the  local  agency,  the  State 
agency  will  provide  training  to  local 
agency  staffs  on  effective  vendor 
training  methods.  The  Department 
believes  this  requirement  to  be 
necessary  in  order  to  ensure  that  local 


agencies  understand  how  to  effectively 
educate  vendors  about  the  Program,  llie 
Department  envisions  that  State  training 
of  local  agency  staff  in  this  area  can  be 
easil  incorporated  into  the  current 
management  activities  of  State  and  local 
agencies.  The  expectation  is  that  such 
training  would  enable  agency  staffs  to 
work  more  effectively,  rather  than 
longer.  If  vendors  can  be  effectively 
instructed  in  Program  purposes  and 
requirements,  there  should  be  less  work 
needed  to  handle  vendor-related 
problems. 

Compared  to  the  Food  Stamp 
Program,  WIC  is  a  complex  operation 
for  the  vendor  only  certain  specific 
foods  are  allowable;  food  instruments 
are  valid  for  only  a  certain  time;  and  the 
food  instruments  must  be  completed 
correctly  to  ensure  payment. 
Unquestionably,  many  of  the  vendor- 
related  problems  are  due  to 
unintentional  errors  of  the  vend.u. 
Improved  training  of  vendors  should 
help  reduce  these  problems.  The 
Department  is  interested  in  comments 
on  the  vendor  training  requirements. 

One  particular  issue  of  interest  is 
whether  the  training  requirements  for 
chain  stores  should  be  the  same  as  for 
independent  stores.  Many  chain  stores 
have  regular  training  programs  which 
may  be  efficient  and  effective  in  training 
store  personnel,  and  the  Department  is 
interested  in  how  to  provide  training  to 
chain  stores  in  a  manner  that  is  both 
efficient  for  the  State  agency  and  these 
stores,  and  effective  in  securing 
understanding  of  WIC  Program  rules. 

Vendor  Monitoring 

On-site  visits  are  important  for 
assuring  that  State  or  local  personnel 
can  dir^tly  observe  vendor  operations 
and  collect  evidence  of  any  possible 
violations.  The  current  regulations 
require  that  at  least  10  percent  of  all 
vendors  have  an  on-site  visit  each  year. 
A  majority  of  State  agencies  conduct  far 
more  than  this  level.  Nonetheless,  audits 
and  management  evaluations  have 
documented  a  number  of  instances  of 
vendor  problems  which  had  gone 
undetected  or  uncorrected,  some  of 
which  caused  a  loss  of  Program  funds. 

Weaknesses  have  been  identified  in 
the  current  system  for  vendor 
monitoring:  (1)  Current  regulations  only 
ensure  that  a  minimum  quantity  of 
vendors  are  reviewed;  they  do  not 
ensure  the  quality  of  the  review.  (2) 
Adequate  vendor  monitoring  cannot  be 
assured  by  requiring  only  10  percent  of 
vendors  be  visited  annually.  Under  this 
requirement  it  is  very  possible  that  a 
large  number  of  vendors  would  never  be 
visited.  (3)  Adequate  documentation  to 
substantiate  the  performance  or  quality 
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of  vendor  reviews  is  not  generally 
available,  nor  is  it  required  in  the  WIC 
Program  regulations.  (4)  Data  analysis 
which  could  enhance  the  effectiveness 
of  vendor  monitoring  was  often  not  done 
or  not  utilized  effectively.  For  example, 
in  some  States,  lists  of  vendors  who 
were  suspected  of  problems  were 
generated,  but  local  agencies  did  not  uie 
them.  Therefore,  the  Department  has 
proposed  a  number  of  changes  to 
strengthen  the  requirements  for  vendor 
monitoring  in  §  246.10(d)(6). 

It  is  proposed  that  if  a  State  agency 
chooses  to  delegate  the  authority  for  on¬ 
site  monitoring  visits  to  local  agency 
staff,  then  the  State  must  provide 
training  to  local  agency  staff  on  effective 
methods  of  vendor  monitoring.  Whereas 
many  State  agencies  have  staff  who 
specialize  in  vendor  affairs,  very  few 
local  agencies  have  staff  with  special 
expertise  in  this  area.  When  the  local 
agency  staff  visit  vendors  they  may  be 
uncertain  of  how  to  look  for  problems 
and  they  may  be  prompted  to  view  the 
chief  function  of  an  on-site  monitoring 
visit  as  a  public  relations  visit.  The 
proposal  would  help  assure  a  minimal 
level  of  quality  to  on-site  vendor 
monitoring  visits  in  a  State. 

In  order  to  assure  proper 
documentation  of  on-site  visits,  the 
Department  is  proposing  that  the  State 
or  local  agency  document  the  following: 
names  of  vendor  and  reviewer;  date  of 
review;  nature  of  problem(s)  detected  or 
the  observation  that  the  vendor  appears 
to  be  in  compliance  with  Program 
requirements;  how  the  vendor  plans  to 
correct  any  problem  noted;  and  the 
signature  of  the  reviewer.  Most  of  these 
specifications  are  self-explanatory.  It 
should  be  noted  that  the  method  of 
correction  for  problems  does  not  mean 
that  a  formal  corrective  action  plan  must 
be  established,  but  means  that  the 
reviewer  has  gained  some 
understanding  of  how  the  vendor 
intends  to  correct  any  problems 
detected. 

It  is  proposed  that  allowable  methods 
of  on-site  monitoring  include,  but  are  not 
limited  to:  compliance  pmchases,  review 
of  cashier  check-out  procedures,  and 
review  of  the  availability  and  prices  of 
WIC  supplemental  foods.  The  primary 
purpose  of  this  is  to  clearly  distinguish 
the  functions  of  on-site  monitoring  from 
the  functions  of  vendor  training.  It  is 
allowable  to  combine  training  visits 
with  monitoring  visits  in  some 
circumstances,  for  the  sake  of 
administrative  efficiency  and 
effectiveness.  There  are  cases  in  which 
training  visits  should  not  be  combined 
with  monitoring,  such  as  when 
conducting  covert  compliance 


purchases.  Overall,  the  method  to  be 
used  in  any  given  situation  is  left  to 
State  discretion. 

The  Department  would  like  to 
strengthen  State  capabilities  to  conduct 
compliance  purchases.  In  a  compliance 
purchase,  an  investigator  will  covertly 
visit  a  vendor  and  submit  food 
instruments  in  order  to  determine 
whether  the  vendor  is  engaging  in 
imacceptable  practices.  The  Department 
believes  that  the  compliance  pmchase  is 
the  strongest  method  to  gain  solid 
evidence  of  vendor  fraud.  If  a  State 
agency  needs  to  go  to  court  to  prosecute 
a  vendor  for  fi'aud,  then  evidence  from  a 
compliance  purchase  is  one  of  the  best 
types  of  evidence.  Many  State  agencies 
do  not  cmrently  conduct  compliance 
purchases.  Therefore,  this  rulemaking 
would  require  that  States  have  the 
authority  to  conduct  compliance 
purchases.  The  Department  recognizes 
that  in  some  States,  the  authority  to 
conduct  compliance  pmchases  may 
reside  outside  the  State  agency,  such  as 
in  the  State  Attorney-General’s  office  or 
in  a  welfare  fraud  investigation  unit. 

The  proposal  would  require  State 
agencies  either  to  have  the  authority  to 
conduct  compliance  purchases 
themselves,  or  be  able  to  arrange  for 
this  responsibility  to  be  assumed  by 
other  appropriate  authorities.  This 
proposal  does  not  require  any  particular 
level  of  compliance  purchases,  but 
assures  that  State  agencies  are  prepared 
to  conduct  compliance  purchases  when 
they  appear  to  be  necessary. 

The  proposed  rules  also  set  new 
requirements  regarding  the  number  of 
vendors  to  be  monitored.  The  rules 
would  allow  for  two  alternate  systems: 
a  broad  range  system  and  a  high  risk 
screening  system.  State  agencies  would 
need  FNS  approval  to  operate  either 
system.  FNS  could  disapprove  the 
application  if  it  determined  that  the 
system  described  is  not  effective  or  that 
the  system  selected  is  not  appropriate  to 
the  conditions  of  that  State  agency.  The 
chart  below  outlines  the  differences 
between  the  two  systems. 

Proposed  WIC  Vendor  Monitoring 
Systems 

Broad  Range  System 

Minimal  level  of  on-site  monitoring; 

35  percent  of  all  authorized  vendors  per 
year,  with  all  vendors  visited  at  least 
once  every  five  years. 

Selection  criteria:  In  selecting  vendors 
to  be  visited,  participant  complaints  and 
high  volume  of.  WIC  sales  must  be 
among  the  factors  taken  into  account. 


High  Risk  Screening  System 

Documentation:  State  agency  must 
document  effectiveness  of  system. 

Minimal  level  of  on-site  monitoring: 
Visits  to  all  vendors  detected  as  high 
risk,  plus  visits  to  vendors  not  detected 
as  high  risk  at  a  level  equivalent  to  10 
percent  of  all  authoHzed  vendors  per 
year. 

Selection  criteria;  State  must  be  able 
to  identify  high  risk  vendors  through 
effective  detection  of  vendors  with: 

(1)  suspected  overcharges  on 
redeemed  food  instruments,  and 

(2)  errors  in  redeemed  food 
instruments,  including  at  least: 
redemption  outside  valid  dates,  vendor 
identification  missing,  and  purchase 
price  missing. 

Participant  complaints  must  also  be 
used  to  identify  high  risk  vendors,  as 
well  as  other  screening  or  detection 
mechanisms  which  the  State  may 
develop. 

In  the  broad  range  system,  the 
required  level  of  vendor  on-site 
monitoring  visits  is  at  least  35  percent  of 
all  authorized  vendors  per  year,  with  all 
vendors  visited  at  least  once  every  five 
years.  Analysis  of  average  State  agency 
food  package  cost?  indicates  that 
average  food  costs  are  lower  in  States 
with  35  or  more  percent  vendor 
monitoring.  It  is  expected  that  the  broad 
range  system  would  be  of  particular  use 
in  States  with  relatively  few  vendors  or 
States  without  adequate  funds  or  staff  to 
detect  high  risk  vendors  through  reviews 
of  redeemed  food  instruments.  For  these 
State  agencies,  it  may  be  more  efficient 
to  visit  more  vendors  than  to  develop 
the  more  sophisticated  screening 
capacity.  The  required  criteria  for 
selecting  vendors  for  review  are 
relatively  simple:  peu'ticipant  complaints 
and  high  volume  of  WIC  sales.  No  State 
agencies  should  have  trouble  in 
selecting  vendors  using  these  criteria. 
Further,  if  they  so  choose.  States  can  use 
the  broad  range  system  while 
simultaneously  developing  the 
capability  to  conduct  high  risk 
screening. 

In  many  respects,  the  high  risk 
screening  system  represents  a  more 
powerful  way  to  monitor  vendors.  In 
addition  to  targeting  high  risk  vendors, 
screening  can  provide  more  effective 
monitoring  visits.  Since  a  reviewer 
already  has  an  idea  of  the  type  of 
offenses  which  are  suspected,  a  more 
effective  and  efficient  visit  can  be 
conducted.  Operation  of  the  high  risk 
screening  system  required  that  a  State 
agency  not  only  have  a  sophisticated 
system  to  review  food  instruments  and 
account  for  participant  complaints,  but 
that  criteria  based  on  these  capacities 
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be  integrated  into  a  system  for 
monitoring  the  vendors  and  pursuing 
those  who  appear  to  be  violating 
Program  regulations.  In  designing  such  a 
system.  States  should  attempt  to  keep 
the  system  selective  so  that  it  produces 
a  manageable  number  of  vendors  to 
monitor  effectively. 

The  high  risk  screening  proposal  also 
requires  additional  on-site  monitoring  of 
vendors  not  detected  by  the  high  risk 
system  at  a  level  equivalent  to  at  least 
10  percent  or  more  of  all  authorized 
vendors  per  year.  The  purposes  of  the 
additional  visits  are  twofold:  (1)  It 
guarantees  a  minimal  monitoring 
presence,  so  that  all  vendors  are  aware 
that  there  is  a  certain  fixed  probability 
that  they  will  be  monitored.  (2)  Any 
screening  system  has  weaknesses.  An 
unscrupulous  vendor  may  be  able  to 
violate  program  rules  without  triggering 
the  screening  system  criteria.  This 
requires  the  States  to  monitor  some 
vendors  not  selected  by  the  high  risk 
criteria. 

In  order  to  utilize  the  high  risk 
screening  system.  State  agencies  must 
document  the  effectiveness  of  their 
system  to  FNS.  The  necessary 
documentation  would  need  to  be 
arranged  between  the  State  agency  and 
the  corresponding  FNS  Regional  Office. 
Examples  of  the  types  of  documentation 
which  might  be  appropriate  include  a 
description  of  the  system  to  screen  high 
risk  vendors  and  evidence  of 
effectiveness.  The  description  of  the 
system  to  screen  high  risk  vendors  could 
include:  The  criteria  used  to  select  high 
risk  vendors  for  review  (e.g.,  “X" 
number  of  food  instruments  submitted 
by  a  vendor  have  suspected  overcharges 
or  participant  complaint  indicates  that  a 
vendor  may  be  providing  unauthorized 
items  instead  of  the  approved  WIC 
foods,  etc.);  the  method  or  reviewing 
food  instruments  (e.g.,  all  submitted 
food  instruments  are  reviewed  by  the 
ADP  system  prior  to  payment,  or  all 
redeemed  food  instruments  are 
reviewed  manually  at  a  certain 
frequency,  or  other  appropriate 
specifications,  such  as,  manually-issued 
food  instruments  will  be  reviewed  in  a 
separate  system  from  ADP-issued  food 
instruments,  etc.];  and  methods  of 
conducting  on-site  monitoring  visits  to 
detected  high  risk  vendors  (e.g.,  all  high 
risk  vendors  will  be  visited  by  State 
agency  staff  within  a  certain  date  of  the 
detection,  or  vendors  detected  of  being 
high  risk  will  be  reported  to  the 
appropriate  local  agency  stafi  who  will 
visit  them  within  a  certain  time  period 
or  certain  types  of  suspected  violations 
will  justify  a  compliance  purchase  visit, 
etc.).  The  evidence  to  indicate  the 


effectiveness  of  the  system  could 
include:  a  sample  list  of  high  risk 
vendors  generated  by  the  system  and 
the  suspected  problems;  sample  reports 
of  results  of  the  on-site  monitoring  visits; 
and  reports  of  sanctions  brought  against 
vendors  for  offenses.  The  Department  is 
not  proposing  such  specific  methods  for 
detecting  or  monitoring  high  risk 
vendors  or  precise  numerical  criteria  for 
defining  hi^  risk  vendors  in  recognition 
that  some  variation  from  State  to  State 
or  fi'om  food  delivery  system  to  food 
delivery  system  may  be  warranted. 

The  Department  is  interested  in 
comments  on  the  feasibility  of  the 
proposed  amendment  to  §  246.10(d)(6) 
for  vendor  monitoring.  In  comments 
from  State  agencies,  the  Department  is 
especially  interested  in  receiving  an 
idea  of  which  vendor  monitoring 
systems  the  State  plans  to  operate,  the 
broad  range  or  the  high  risk  screening 
system.  Another  item  of  interest  is  the 
implementation  time.  The  Department  is 
plarming  to  make  the  regulations 
effective  one  year  fi^m  the  date  of 
inssuance  of  die  final  regulations.  The 
overall  implementation  time  will  be 
discussed  in  more  depth  later.  Do 
commenters  believe  that  one  year  is  a 
feasible  implementation  time  for  the 
vendor  monitoring  requirements? 

Participant  and  Vendor  Complaints 

In  order  to  guarantee  that  participant 
complaints  can  be  untilized  in  the 
vendor  monitoring  system, 

§  246.10(d)(7)(i]  is  being  revised.  It 
would  require  the  State  agency  to  have 
procedures  which  document  the 
handling  of  complaints  reported  by 
participants.  Appropriate  complaints 
shoidd  be  followed  up  with  monitoring 
visits  or  other  measures  to  correct  the 
problem.  This  does  not  mean  that  all 
complaints  need  formal  follow-up 
actions;  there  will  often  be  petty 
complaints  or  comments  fit)m  chronic 
complainers  which  do  not  necessarily 
justify  a  response.  However,  all 
complaints  reported  should  be 
documented,  regardbss  of  whether  they 
are  acted  upon.  Corresponding  to  the 
participant  complaint  procedures, 
another  part  of  the  regulation  will  be 
amended  to  require  that  participants 
and  proxies  are  informed  of  how  the 
food  delivery  system  works,  including 
vendor  responsibilities,  and  the  right  to 
complain  about  improper  vendor 
practices. 

A  similar  provision  will  be  made  that 
the  State  agency  must  document  vendor 
complaipts.  As  considered  appropriate, 
the  State  agency  shall  attempt  to  correct 
the  problem.  The  problems  of  Program 
abuse  are  not  merely  confined  to 
vendors;  participants  will  sometimes 


knowingly  or  unknowingly  violate 
Program  requirements.  Many  times, 
vendors  can  identify  problems  which 
should  be  reported  to  the  State  or  local 
agency,  whether  they  are  problems  of 
specific  participants  or  procedural 
problems.  This  proposal  would 
guarantee  that  all  vendor  complants  are 
documented. 

Sanctitms  and  Disqualifications 

The  first  proposal  in  this  area  is  a 
change  of  terminology.  In  the  current 
regulations,  the  term  "suspension"  is 
used  for  vendors  and  participants  who 
are  disqualified  due  to  Program  abuse. 
Unfortunately,  "suspension”  implies  that 
the  party  will  be  reinstated  in  the 
Program  after  the  suspension  period. 

This  is  not  always  the  case.  In  some 
cases,  after  the  suspension  period  the 
offending  party  may  apply  to  reenter  the 
Program,  but  may  be  denied.  However, 
any  vendor  or  participant  who  had  been 
disqualified  for  a  certain  time  period 
should  always  be  able  to  reapply  for 
Program  participation  at  the  end  of  the 
disqualification  period.  If  a  State  so 
chooses,  then  the  reentry  can  be 
automatic  for  certain  situations.  In  order 
to  clarify  this  problem  in  terminology 
the  word  "suspension"  is  being  changed 
to  "disqualification”  in  §  246.10(d)(7)(iii) 
and  (iv)  and  §  246.23(a)  and  (c). 

A  strong  enforcement  and  sanction 
system  is  just  as  important  as  the 
system  to  detect  Program  abuse.  A 
prompt,  well-publicized  vendor 
disqualification  will  not  only  remove  the 
abusive  vendor  and  save  Program  funds, 
it  will  also  serve  as  a  warning  to  other 
vendors  that  they  can  also  be 
sanctioned  for  Program  violations. 
Because  of  reports  that  some  State 
agencies  are  lax  in  sanctioning  vendors, 
the  Department  is  proposing  to  heighten 
the  importance  of  the  sanction  system. 
The  maximum  disqualification  period 
for  vendors  will  be  increased  to  three 
years  for  serious  or  repeated  Program 
abuse.  More  important.  State  agencies 
will  be  required  to  establish  policies  to 
determine  the  type  and  level  of  vendor 
sanctions  to  bd  applied  against  vendors, 
based  upon  the  nature  of  the  Program 
violations  and  such  other  factors  as  the 
State  agency  determines  appropriate, 
such  as  whether  the  violations 
represented  repeated  offenses,  whether 
the  offenses  represented  the  vendor’s 
policy  or  the  actions  of  an  untrained 
employee  who  did  not  understand 
Program  rules,  and  whether  prior 
warning  and  an  opportunity  for 
correction  were  provided.  Sanctions 
which  can  be  used  include 
disqualification,  claims  for  improper  or 
overcharged  food  instruments,  and  the 
penalties  cited  in  §  246.18  for  deliberate 
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fraud.  Therefore,  the  State  would  be 
required  to  determine  specific  penalties 
for  specific  offenses.  For  example,  a 
State  might  establish  a  policy  under 
which  it  would  send  a  claim  and  a 
warning  letter  upon  detecting  the  first 
overcharged  food  insntrument;  would 
disqualify  the  vendor  for  a  certain  time 
period  after  detecting  a  certain  number 
of  overcharges;  and  if  evidence 
indicated  repeated,  serious  offenses 
despite  warnings,  such  as  providing 
cash  for  food  instruments,  would 
disqualify  the  vendor  for  up  to  the 
maximum  period  and  possibly  refer  the 
vendor  to  Ae  proper  legal  authorities  for 
prosecution. 

The  Department  requests  comments 
on  the  area  of  sanctions.  If  State 
agencies  believe  that  more  regulatory 
support  is  needed  in  order  to  obtain 
effective  sanction  capabilities,  then  their 
comments  should  express  this. 

Control  of  Food  Instruments 

Audits  have  reported  incidents  of 
disregard  for  food  instrument  security, 
such  as  boxes  of  negotiable  food 
instruments  sitting  in  places  accessible 
to  the  public  and  failure  to  document 
serial  numbers  of  food  instruments 
shipped  to  or  received  by  local  agencies. 
Current  regulafions  specify  the  State 
agency's  responsibility  for  control  of 
food  instruments,  as  well  as  its  liability 
for  claims  for  lost  or  misused  food 
instruments.  In  order  to  emphasize  this 
State  agency  responsibility,  the 
Department  is  proposing  to  add  in 
§  246.lC(d)(9]  the  clarification  that  the 
State  agendy  is  responsible  for  the 
secure  transportation  and  storage  of 
unissued  food  instruments.  Steps  must 
be  taken  to  provide  secure 
transportation  for  food  instruments, 
such  as  use  of  certified  mail,  specially 
designed  vehicles,  or  personal  delivery. 

It  is  intended  that  documentation  be 
maintained  regarding  the  receipt  and 
issuance  of  all  food  instruments,  and 
that  local  agencies  provide  secure  space 
for  unissued  food  instruments.  While 
these  procedures  can  be  cumbersome, 
they  are  essential  for  prevention  of  theft, 
and  they  should  be  followed  at  all  times 
under  current  regulations. 

Reconcdliation  of  Food  Instruments 

An  important  element  of  the  financial 
management  system  for  WIC  is  the 
reconciliation  of  issued  and  redeemed 
food  instruments.  In  order  to  cl6uify  the 
obligations  of  State  agencies  with 
respect  to  reconciliation,  the 
Department  proposes  to  revise  the 
definition  of  reconciliation  in 
§  246.lC(d)(lC).  State  agencies  will  be 
required  to  identify  disposition  of  all 
food  instruments  within  150  days  of 


issuance  as  either  redeemed,  unissued, 
issued  but  unredeemed,  voided  in  the 
issuance  process,  stolen,  lost,  or  expired. 

Reconciliation  will  specifically  entail 
reconciliation  of  each  food  instrument 
issued  with  food  instruments  redeemed 
and  adjustment  of  previously  reported 
financial  obligations  to  account  for 
actual  redemptions  and  other  changes  in 
the  status  of  the  food  instruments  (e.g., 
expired).  The  150  day  timefi-ame  is 
based  upon  the  maximiun  time  for  valid 
payment  of  a  food  instrument  after 
issuance:  a  participant  has  30  days  to 
use  it,  the  store  has  60  days  to  submit  it 
for  payment,  and  the  State  agency  must 
pay  within  60  days. 

An  issue  which  has  been  raised  in  the 
national  WIC  audit  is  whether 
reconciliation  should  reconcile 
redeemed  food  instrument  with  issuance 
records  or  with  certification  records.  If  a 
redeemed  food  instrument  is  suspected 
of  being  fraudulent  in  some  manner, 
such  as  illegitimate  issuance  by  a  WIC 
employee,  fhen  it  would  be  worthwhile 
to  be  able  to  check  that  the  food 
instrument  was  issued  to  a  valid 
certified  participemt.  The  Department 
recognizes,  however,  that  to  require  this 
as  a  routine  procedure  could  necessitate 
costly  revision  of  procedures  and  is 
likely  to  be  cost-ineffective,  especially 
since  there  is  not  evidence  of  significant 
problems  in  this  area.  Therefore,  it  is 
proposed  that  a  State  agency  must  be 
able  to  demonstrate  to  FNS  that  it  has 
the  capability  to  reconcile  a  given 
redeemed  food  instrument  to  valid 
certification  records  when  necessary, 
but  no  requirement  is  proposed  that 
States  perform  this  task  as  a  routine 
matter.  This  capability  could  be 
demonstrated  by  the  State  agency 
during  FNS  management  evaluation 
visits.  The  capability  is  important  so 
that  States,  FNS,  or  auditors  can  track 
the  validity  of  redeemed  food 
instruments  all  the  way  to  certification  if 
this  becomes  necessary  in  individual 
cases. 

Finally,  the  Department  is  proposing  a 
one  percent  tolerance  level  for 
reconciliation  of  food  instruments. 
Though  reconciliation  is  a  crucial  area 
of  proper  financial  management,  there 
are  often  minor  problems  that  prevent 
100  percent  reconciliation,  such  as  data 
iTusr*:  ads  or  keypunch  errors.  For  many 
of  there  minor  problems,  it  is  not  cost 
effec:tive  to  pursue  the  problem  for  every 
sutgie  food  instrument.  Therefore,  it  is 
proposed  that  Section  246.18(a)  be 
revised  to  allow  FNS  to  determine  that 
the  reconciliation  process  is 
batisfactorily  completed  for  State 
agencies  which  can  demonstrate  that 
one  percent  or  less  of  the  number  ot 


food  instruments  are  not  accoimted  for 
in  the  reconciliation  process.  It  should 
be  noted  that  FNS  does  not  necessarily 
need  to  grant  the  one  percent  tolerance 
if  it  believes  that  a  problem  in 
reconciliation  ceui  be  rectified.  For 
example,  if  a  local  agency  in  a  State  has 
improper  accounting  for  the  manually- 
issued  food  instruments,  then  this  is  a 
problem  which  can  and  should  be 
rectified  systematically,  as  opposed  to  a 
random  problem  such  as  a  keypunch 
error  which  is  more  difficult  to  correct 
systematically.  Overall,  the  Department 
believes  that  including  a  one  percent 
tolerance  in  reconciliation  will  ease 
State  agency  administrative  burdens  by 
relieving  them  of  unrealistic 
expectations  of  100  percent 
reconciliation. 

Proxies  and  Participant  Notification 

Many  State  agencies  allow  authorized 
proxies  to  pick  up  and  use  food 
instrument  when  the  participant  is 
unable  to  do  so.  The  Department 
recognizes  the  value  of  proxies  and 
wishes  to  utilize  them  in  the  WIC 
Program.  Some  States  have  requested 
that  there  be  specific  provisions  for  this 
in  the  regiilations.  Therefore,  in 
§  246.10(d)(12)  it  is  proposed  that  all 
States  establish  uniform  procediues  for 
proxies.  In  order  to  help  assure  that  the 
participant  has  access  to  nutrition 
education  and  health  services,  the  State 
agency  will  be  directed  to  consider  the 
adequacy  of  nutrition  eduction  and 
health  services  provided  to  the 
participant  when  deciding  whether  an 
individual  participant  can  utilize  a 
proxy.  The  reasons  for  using  a  proxy 
shall  be  documented. 

An  issue  of  similar  importance  is 
participant  notification  about  the  food 
delivery  system  and  the  right  to 
complain  about  improper  vendor 
practices.  Therefore,  §  246.10(d)(12)  will 
be  revised  to  require  instruction  of 
participants  or  their  authorized  proxies 
on  the  proper  use  of  food  instruments, 
including  vendor  responsibilities. 
Participants  and  proxies  shall  also  be 
notified  of  their  right  to  complain  about 
improper  vendor  practices.  'Tlie  purpose 
of  these  changes  is  to  help  ensure  ihat 
participants  are  fully  aware  of  what  the 
vendor  ought  to  do  in  accepting  WIC 
food  instruments  or  in  providii^ 
supplemental  foods.  It  also  helps  to 
involve  the  participant  and  proxy  in  the 
vendor  monitoring  system.  "The  inclusion 
of  proxies  in  the  notification  is  very 
important.  A  small  survey  in  New  York 
City  revealed  that  many  participants 
used  proxies  and  that  die  proxies  were 
usually  not  trained  in  using  the  food 
instruments.^ 
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Conflict  of  Interest 

Section  246.10(d)(13]  is  being  modified 
slightly  to  prohibit  conflict  of  interest 
between  a  State  or  local  agency  official 
or  a  member  of  an  ofncial’s  immediate 
family  and  an  authorized  food  vendor 
within  the  ofncial’s  jurisdiction.  Conflict 
of  interest  is  defined  as  a  situation  in 
which  the  official  or  family  member 
owns,  in  whole  or  in  substantial  part,  or 
controls  the  authorized  vendor.  Under 
these  providions,  no  conflict  of  interest 
would  exist  if  an  official  is  a  member  of 
a  cooperatively-owned  food  store  or 
owns  a  small  numer  of  shares  of  stock  in 
a  corporate  vendor. 

Delivery  o|  Food  Instruments 

In  §  246.10(e)(2)  there  are  many 
references  to  the  use  of  mailing  as  an 
alternate  system  to  provide  food 
instruments  to  participants.  The 
preferred  system  is  one  in  which 
participants  personally  pick  up  food 
instruments,  in  order  to  ensure  access  to 
nutrition  education  and  heath  services. 
Some  State  agencies  have  pointed  out 
that  the  regulations  are  over-specific  in 
this  area  since  there  are  viable 
alternative  delivery  systems  aside  fix)m 
mailing.  Therefore,  the  references  to 
mailing  are  being  changed  to  “mailing  or 
deliveries  throu^  other  means”  in  this 
provision  of  the  regulations,  in  order  to 
broaden  the  alternate  systems  which  a 
State  may  implement 

Design  of  the  Food  Instrument 

Current  regulations  specify 
requirements  for  food  instruments  used 
to  purchase  WIC  foods.  The  design  of  a 
food  instrument  has  a  significant 
bearing  on  its  appropriate  and  effective 
use.  The  Department  is  proposing  two 
changes  in  the  requirements  regarding 
items  on  the  face  of  the  food  instrument 
in  Section  246.10(e)(3)(v).  The  first  is  to 
delete  the  requirement  that  the 
maximum  value  of  the  food  instrument 
be  printed  on  the  face  of  the  food 
instrument.  Instead,  this  would  be 
allowed,  but  would  be  done  at  the 
discretion  of  the  State  agency. 
Experience  has  shown  that  printing  the 
maximum  value  on  the  food  instrument 
has  drawbacks  as  well  as  advantages. 
Some  States  find  the  maximum  value 
necessary  for  limiting  their  financial 
liability.  On  the  other  hand,  the 
maximim  value  appearing  of  the  face  of 
the  food  instrument  can  encourage 
vendors  to  charge  higher  prices  and 
thereby  can  be  inflationary. 

The  second  change  would  be  to 
require  that  if  the  maximum  value  is 
printed,  that  it  be  clearly  distinguishable 
from  the  space  for  the  actual  amount  of 
pruchase.  The  purpose  of  this  change  is 


to  eliminate  the  perception  that  a  vendor 
is  always  entitled  to  the  full  maximum 
value  of  the  food  instrument.  It  reduces 
the  probability  that  a  confused  cashier 
would  automatically  write  in  the 
maximum  price  for  the  actual  purchase 
price.  Examples  of  ways  this  could  be 
done  include:  having  the  words  “actual 
amount  of  sale”  printed  larger  and  in  a 
different  area  of  the  food  instrument 
fi'om  the  maximum  value. 

Review  of  Food  Instruments 

In  retail  purchase  systems,  two  types 
of  food  instruments  are  used — check 
and  voucher.  Approximately  half  of  the 
WIC  State  agencies  use  a  check  system 
and  half  use  vouchers.  In  a  check 
system,  the  vendor  deposits  the  food 
instrument  in  his  or  her  own  bank, 
thereby  receiving  payment  immediately. 
The  food  instrument  is  itself  a  bank 
check  and  is  drawn  against  the  WIC 
agency’s  bank.  In  a  voucher  system,  the 
vendor  Submits  the  food  instrument  to 
the  State  or  local  agency,  which 
reimburses  the  vendor.  In  either  system, 
certain  information  must  be  provided  on 
the  food  instnunent  to  ensure  that  the 
payment  requested  is  proper.  The  State 
agency  is  responsible  for  ensuring  that 
the  necessary  information  is  provided. 

The  State  agency  should  review  food 
instruments  to  ensure  that  the  necessary 
information  is  provided  and  that  the 
price  appears  appropriate.  A  food 
instrument  missing  information  or  with 
an  inappropriate  price  either  should  not 
be  paid  or,  if  it  was  already  paid,  then 
either  the  missing  information  should  be 
provided  or  a  claim  should  be  assessed 
against  the  vendor  for  the  improper  food 
instrument.  The  State  agency’s  review 
procedures  are,  in  turn,  subject  to  audit 
and  review  by  the  Department. 
Unfortunately,  audits  have  found  that 
payments  have  been  made  to  vendors  in 
spite  of  serious  errors  in  filling  out  food 
instruments.  These  errors  have  included: 
banks  redeeming  a  check-type 
instrument  for  maximum  value  when  the 
actual  purchase  price  is  left  blank; 
vendors  who  routinely  charge  the 
maximum  value  regardless  of  the  price 
of  the  food  provided;  food  instruments 
being  paid  when  the  vendor’s 
identification  is  omitted;  and  the 
redemption  of  food  instruments  either 
before  or  after  their  valid  period. 

In  order  to  ensure  that  State  agencies 
review  food  instruments  thoroughly,  the 
Department  is  proposing  changes  in 
Section  246.lb(e)(4).  The  proposed 
changes  may  require  modification  of  - 
State  agency  food  instrument 
redemption  procedures.  However,  the 
Department  believes  that  the  measures 
are  largely  a  clarification  of  the  type  of 
accountable  procedures  which  should 


be  utilized  now  by  State  agencies  in 
paying  food  instruments. 

La  order  to  review  the  food 
instruments  for  suspected  overcharges, 
most  State  agencies  utilize  a  price  edit 
in  which  the  purchase  price  given  by  the 
vendor  on  the  food  instrument  is 
compared  to  an  expected  price  for  the 
food  instrument.  The  expected  price  is 
usually  based  upon  an  average  price  of 
the  food  instrument  for  the  given  food 
item(s),  based  on  prior  redemptions,  or 
on  information  regarding  the  prices  of 
the  given  store  or  in  the  local  area.  If  the 
food  instrument  price  given  by  the 
vendor  is  a  certain  percent  or  a  certain 
value  above  the  expected  price,  then  the 
food  instrument  is  noted  as  a  possible 
overcharge. 

The  proposed  regulations  specify  that 
all  food  instruments  must  be  reviewed 
for  proper  price.  It  is  further  specified 
that  if  the  review  is  conducted  mior  to 
payment  to  the  vendor,  as  would  usually 
be  done  in  the  voucher  system,  and  the 
food  instrument  contains  an  overcharge, 
then  the  State  agency  will  either  deny  or 
delay  payment  for  the  food  instrument 
or  for  the  excess  amount  Further  work 
may  then  be  necessary  to  determine  the 
correct  amount  that  the  vendor  should 
be  paid.  If  the  review  is  conducted  after 
the  payment  as  would  be  done  in  the 
check  system,  then  a  claim  against  the 
vendor  shall  be  assessed  for  the  excess 
amoimt  when  this  is  determined. 
Regardless  of  when  the  review  is 
conducted,  the  State  agency  shall  adjust 
the  payment  accordingly,  or  issue  a 
claim  in  the  appropriate  amount  if  the 
vendor  corrects  the  food  instrument  If 
the  vendor  substantiates  that  the  food 
instrument  does  contain  the  proper 
charge,  no  claim  shall  be  pursued  and 
prompt  payment  shall  be  made,  if  this 
has  not  already  been  done. 

The  proposal  will  a.30  establish 
requirements  concerning  State  agency 
review  of  food  instruments  for  oAer 
errors.  The  State  must  review  food 
instruments  for  three  specific  errors, 
although  the  State  agency  may  check  for 
other  errors  at  its  discretion.  Ihe  errors 
are:  (1)  vendor  identification  is  missing, 
(2)  the  actual  purchase  price  of  the 
supplemental  foods  is  missing,  and  (3) 
the  food  instrument  was  submitted  by 
the  participant  or  the  vendor  outside  the 
valid  dates. 

Similar  to  the  provisions  for 
overcharges,  the  State  agency  is  given 
the  option  of  reviewing  before  or  after 
payment  of  food  instruments.  If  the 
State  agency  reviews  the  food 
instruments  prior  to  payment  and  finds 
that  an  instrument  contains  one  of  these 
three  errors,  then  the  payment  shall  not 
be  made  at  that  time.  If  a  vendor  can 
correct  the  error,  then  the  State  shall 
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make  payment  in  the  appropriate 
amount.  For  example,  if  vendor 
identification  was  missing,  the  vendor 
may  place  the  identification  on  the 
vouchers.  If  the  price  was  missing,  the 
vendor  may  demonstrate  what  price 
should  have  been  included.  If  the  State 
reviews  after  payment  and  finds  one  of 
these  errors,  then  a  claim  shall  be 
assessed  against  the  vendor  for  the 
value  of  the  erroneous  food  instruments 
unless  the  vendor  corrects  the  error. 

Vendor  identification  is  considered  a 
necessary  element  of  the  food 
instrument.  This  can  be  a  name  of  the 
vendor,  an  identification  number  or  a 
similar  unique  identifier  (if  a  chain  store, 
it  should  identify  the  specific  outlet  in 
some  manner).  In  many  cases,  the 
vendors  batch  their  food  instruments  so 
that  only  a  small  number  actually  have 
the  vendor  identification  readily 
accessible.  The  requirement  for  vendor 
identification  on  each  food  instrument  is 
being  proposed  in  order  to  assure  that 
all  food  instruments  can  later  be 
assigned  to  a  specific  vendor  whether  as 
a  part  of  the  vendor  monitoring  system 
or  as  an  audit  trail. 

The  actual  purchase  price  is 
necessary  to  assure  proper  expenditures 
in  redeeming  the  food  instrument.  In 
some  check  systems,  if  the  actual  price 
is  missing,  then  the  bank  redeems  the 
check  for  the  maximum  value.  Under  the 
proposals,  even  if  the  bank  redeems  the 
check  for  maximum  value,  the  State 
agency  will  later  assess  a  claim  for  the 
excess  value.  In  turn,  this  should  lead 
the  vendor  to  learn  that  the  actual  price 
should  always  be  written  on  the  food 
instrument. 

The  final  requirement  will  be  that  the 
food  instrument  was  utilized  in  the 
proper  time  frame.  If  the  participant 
submitted  it  after  the  expiration  date, 
then  the  vendor  should  not  honor  it.  If 
the  vendor  submits  the  food  instrument 
after  the  vendor  expiration  date,  then 
the  State  should  not  honor  it.  In  the 
current  regulations,  the  State  agency  is 
allowed  to  reimburse  vendors  who 
submit  the  food  instruments  after  the 
expiration  date  up  to  $200.00  per 
submission  without  FNS  approval.  This 
provision  would  be  retained  in  the 
proposal. 

The  Department  has  proposed  that  all 
food  instruments  be  reviewed  to  detect 
overcharges  and  errors.  It  is  believed 
that  this  is  necessary  in  order  to  assure 
strong  financial  accoutability  and  to 
effectively  detect  possible  vendor 
violations.  However,  it  is  also 
recognized  that  such  review  processes 
may  be  arduous  and  costly.  Therefore 
comments  are  requested  on  the 
feasibility  of  such  reviews  or  alternate 
ways  to  accomplish  the  same  ends,  such 


as  sampling  of  food  instruments. 
Commenters  who  suggest  alternative 
plans  are  encouraged  to  be  as  specific 
as  possible. 

Home  Delivery  Systems 

Audits  have  found  problems  in  the 
home  delivery  systems  operated  by 
some  State  agencies.  In  order  to  correct 
problems  identified,  the  Department  is 
proposing  several  changes  to  Section 
246.10(f)  which  deals  solely  with  home 
delivery  systems. 

One  problem  identified  is  that  some 
home  delivery  vendors  are  given 
exclusive  rights  in  an  area,  but  are  not 
selected  in  accordance  with  approved 
Federal  procurement  procedures, 
especially  competitive  bidding,  "nie 
home  delivery  vendors  given  exclusive 
rights  are  guaranteed  a  large  volrune  of 
business  which  will  be  paid  by  Federal 
funds.  Section  246.10(f)(2)  would  specify 
that  such  vendors  must  be  selected  in 
accordance  with  relevant  Federal 
regulations. 

Another  problem  found  is  that  home 
delivery  vendors  are  oftem  paid  in 
advance  of  delivery  of  foods,  and  there 
may  not  be  procedures  to  assure  that  the 
food  is  actually  delivered  to 
participants.  In  §  245.10(f)(3)  the 
Department  proposes  to  require  that 
home  delivery  vendors  be  paid  only 
after  the  delivery  of  food  to  participants. 
It  is  further  proposed  that  there  must  be 
procedures  to  verify,  at  least  once  a 
month,  the  actual  delivery  of 
supplemental  foods  to  participants.  For 
example,  the  State  may  require  that, 
once  a  month,  the  home  delivery  vendor 
secure  from  participants  a  signed 
statement  acknowledging  receipt  of 
food,  and  that  the  vendor  submit  these 
to  the  State  or  retain  them  for  possible 
review  by  the  State.  In  this  example,  the 
State  should  also  ensure  that  the  vendor 
has  alternate  means  to  verify  delivery  in 
case  the  participant  does  not  return  the 
statement  for  foods  actually  received 
(e.g.,  Ae  participant  could  be  out  of 
town  at  the  time  in  question  or  could 
have  lost  the  statement  slip).  However, 
tiie  requirement  for  verification  of 
delivery  does  not  mean  that  the 
payment  to  the  vendor  must  await  the 
verification.  Payments  can  be  make 
after  the  delivery,  but  prior  to  the 
verification.  If  the  verification  fails  to 
substantiate  the  delivery  of  food  to 
certain  participants,  then  a  claim  or 
other  adjustment  of  payment  can  be 
made  at  a  later  time. 

In  order  to  have  access  to  relevant 
records  of  home  delivery  vendors  ^or 
State  of  Federal  reviews  or  audit,  it  is 
proposed  that  home  delivery  vendors  be 
required  to  retain  records  of  the  delivery 
of  supplemental  foods  and  of  bills  sent 


and  payment  received  for  the 
supplemental  foods.  Further,  the  home 
delivery  vendor  must  allow  State  or 
Federal  authorities  access  to  the 
records. 

The  last  change  in  home  delivery 
systems  relates  to  the  actual  delivery  of 
supplemental  foods.  One  problem  which 
has  sometimes  occurred  is  the  delivery 
of  too  much  food.  Home  delivery 
vendors  usually  make  weekly  deliveries 
based  on  4  week  cycles  as  one  month. 
There  have  been  instances  where  this 
has  resulted  in  the  delivery  of  13  food 
packages  over  a  year,  as  opposed  to  the 
authorized  12  packages.  At  the  opposite 
end  of  the  spectrum,  other  vendors  have 
delivered  food  so  infrequently  and  in 
such  large  quantities  that  participants 
cannot  store  the  foods.  Therefore,  it  is 
proposed  that  State  agencies  ensime  that 
the  proper  supplemental  foods  are 
delitrered  in  accordance  with  §  246.8 
and  in  accordance  with  participant 
convenience.  This  is  a  fairly  broad 
mandate  which  allows  great  flexibility 
in  actually  implementing  the  regulations. 

The  purpose  of  these  proposals  is  to 
assure  accountability  in  home  delivery 
systems  while  not  discouraging  State 
agencies  and  home  delivery  vendors 
from  participating  in  these  systems.  The 
Department  is  interested  in  comments 
on  how  successfully  these  proposals 
achieve  these  goals. 

Program  Costs 

In  order  to  aid  in  implementation  of 
the  proposals,  three  new  provisions  are 
made  in  the  program  costs  area  of  the 
regulations  in  §  246.12.  These  provisions 
are:  cost  of  food  instruments  used  in 
monitoring,  ADP  prior  notification,  and 
recovery  of  vendor  overcharges. 

In  §  245.12(b)(5),  the  cost  of  food 
instruments  used  in  monitoring  would 
be  added  as  an  allowable 
administrative  cost.  This  is  considered 
as  an  administrative  cost,  as  opposed  to 
a  food  cost,  since  it  is  used  in  an 
administrative  function  and  not  to 
directly  serve  a  participant. 

At  the  present  time,  about  half  of  the 
State  agencies  are  using  or  developing 
ADP  systems  to  manage  Program 
operations.  During  the  procurement  of 
some  of  these  systems  serious  problems 
arose,  particularly  when  State  agencies 
waited  too  long  to  inform  FNS  that  they 
were  seeking  computerization.  These 
problems  have  including  bidding 
practices  not  strictly  in  compliance  with 
Federal  requirements  and  purchase  of 
systems  which  failed  to  meet  Program 
needs  adequately.  Current  regulations 
require  prior  approval  by  FNS  of  State 
agency  purchase  of  ADP  systems. 
However,  some  States  have  not 
understood  the  importance  of  early  FNS 
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involvement  in  ADP  system 
procurement,  in  order  that  effective 
technical  assistance  can  be  offered  by 
FNS.  Therefore,  the  Department  is 
proposing  to  clarify  in  §  246.12(c)(1)  of 
the  regulation  that  FNS  must  be 
informed  of  a  State  agency  decision  to 
seek  automation  for  any  Program 
operation,  other  than  those  dealing 
solely  with  staff  payroll  and  related 
general  management  functions.  In  light 
of  past  experience,  in  which  some  State 
agencies  have  had  to  abort  their  initial 
work  toward  purchase  and  design  of 
ADP  systems,  the  Department  believes 
that  this  proposal  may  reduce  State 
agency  workloads.  This  proposal  would 
also  correspond  to  the  requirements  for 
submission  of  Advance  Planning 
Documents  to  FNS  for  computer  systems' 
over  $100,000  in  value. 

Many  of  the  requirements  in  this 
proposal  will  increase  the  workload  of 
some  State  agencies.  The  Department 
believes  that  the  proposed  requirements 
are  within  the  capabilities  and  the 
budget  of  the  State  agencies.  In  order  to 
aid  State  agencies,  the  Department  is 
proposing,  in  §  246.12(d),  an  incentive  to 
State  agencies  to  collect  vendor 
overcharges  more  aggressively.  Funds 
recovered  from  vendor  overcharges 
would  be  returned  to  the  State  agencies 
and  the  State  would  be  allowed  to  use 
up  to  50  percent  for  administrative  costs, 
with  the  remainder  to  be  used  for  food 
costs.  This  division  of  funds  would 
allow  States  to  acquire  more 
administrative  funds  based  on  the 
effectiveness  of  their  systems  to  collect 
overcharges  from  vendors  and  would 
also  allow  the  collected  funds  to  be  used 
to  beneHt  more  participants.  The 
Department  hopes  that  this  would  serve 
as  an  effective  incentive  for  improved 
State  agency  performance  in  monitoring 
vendors  and  recovering  vendor 
overcharges. 

Historically,  WIC  funds  have  often 
been  subject  to  reallocation  in  order  to 
redistribute  funds  to  States  based  on 
need  and  prior  expenditure.  The  funds 
which  are  gained  from  the  recovery  of 
vendor  overcharges  should  not  be  taken 
away  in  the  reallocation  process. 
Therefore,  in  §  246.14(f),  it  is  proposed 
that  the  funds  gained  from  recovery  of 
vendor  overcharges  should  be  held 
harmless  in  the  event  of  reallocation. 
This  provision  would  protect  the  gains 
in  administrative  or  food  funds  earned 
by  the  State  agency  recovery  process. 

Implementation  Time 

The  Department  is  considering  issuing 
the  ffnal  regulations  with  an 
implementation  time  of  one  year.  This 
proposal  was  issued  with  a  60  day 
comment  period;  the  Department 


expects  issuance  of  final  rules  in  mid- 
1981,  barring  unforeseen  circumstances. 

If  final  regulations  are  issued  at  that 
time,  then  this  would  give  State  agencies 
until  mid-1982  to  achieve 
implementation  of  the  regulations.  The 
Department  would  appreciate  conunents 
on  the  feasibility  of  the  one  year 
implementation  time.  If  commenters 
foresee  problems  in  one  particular  area 
of  the  proposal,  then  they  can  request  a 
different  timeffame  for  that  one  section. 

Alternatives  to  This  Proposed  Rule 

As  always,  the  Department  is  willing 
to  consider  comments  and  alternatives 
to  any  of  the  specific  provisions  detailed 
in  this  proposal.  However,  there  is  also 
a  much  broader  alternative  to  these 
amendments.  In  preliminary  discussion 
of  these  issues,  some  State  agencies 
have  suggested  that  the  Department 
should  avoid  issuing  regulations  which 
require  a  State  agency  to  use  a  certain 
method  in  operating  the  food  delivery 
system.  They  have  stated  that  the 
regulations  should  express  broad  goals 
to  be  achieved  and  should  allow  State 
agencies  to  implement  methods  as  they 
see  fit.  The  Department  appreciates  the 
nature  of  this  comment  and  wishes  to 
avoid  over-regulation  of  the  WIC 
Program. 

Nonetheless,  the  Department  feels  the 
need  for  strengthening  regulations  in 
this  area,  because  of  the  reports  of 
vendor  violations  and  overcharges  and 
other  serious  problems  in  the  State 
administration  of  the  food  delivery 
system.  The  current  regulations  are 
already  clear  in  the  expressed  goals  of 
accountable  State  administration  of  the 
food  delivery  system,  but  significant 
problems  have  still  been  found.  It  is 
clear  that  broad  regulatory  goals  are  not 
adequate  by  themselves. 

This  leaves  the  Department  with  two 
regulatory  options:  (1)  issuing  specific 
regulations  on  specific  activities  in  the 
food  delivery  system  or  (2)  issuing  broad 
performance  standards  to  be  used  in 
evaluating  State  agency  food  delivery 
systems.  Presumably,  the  second  option 
would  allow  greater  State  agency 
flexibility  in  the  manner  in  which  it 
administers  its  food  delivery  system,  as 
long  as  the  State  meets  the  performance 
standards.  The  Department  has  followed 
the  first  option  in  this  proposal. 
However,  the  proposal  still  allows 
ample  State  flexibility  in  actual 
implementation  of  the  provisions.  The 
Department  has  avoided  the  second 
option  because  it  is  unaware  of  any 
performance  standards  which  are 
appropriate.  In  order  to  be  useful  in  this 
area,  a  good  performance  standard  or 
standards  would  need  to:  (1)  accurately 
evaluate  the  administration  of  the  food 


delivery  system,  especially  control  of 
vendor  abuse,  (2)  encompass  the  broad 
«ange  of  activities  involved,  (3)  be 
readily  measmable,  and  (4)  be  equally 
valid  for  all  State  agencies  and  food 
delivery  systems. 

The  Department  is  aware  of  some 
broad  indicators  of  the  food  delivery 
system,  such  as  average  food  package 
costs  or  the  number  of  maximum  value 
vouchers  submitted  by  vendors. 

However,  these  indicators  are  not 
sufficiently  accurate  or  equitable  for  use 
as  State  agency  performance  standards. 
The  Department  is  willing  to  consider 
comments  in  this  area. 

Lessening  of  Regulatory  Burdens 

The  final  area  in  which  the 
Department  is  requesting  comments 
concerns  the  lessening  of  regulatory 
burdens  in  the  WIC  Program.  The 
Department  recognizes  that  this 
proposed  rule  may  cause  an  increase  in 
workload  in  some  State  agencies.  The 
Department  believes  that  there  should 
be  a  priority  given  to  the  proper 
administration  of  food  delivery  systems. 
In  order  to  achieve  this  in  a  workable 
manner,  some  other  State  or  local  duties 
may  need  to  be  adjusted. 

Therefore,  conunents  are  requested  on 
other,  existing  regulatory  requirements 
which  could  be  revised  or  eliminated  in 
order  to  ease  State  or  local 
administrative  burdens.  In  considering 
this  question,  commenters  should  be 
aware  that  the  mandates  of  the 
Program's  authorizing  legislation.  Public 
Law  95-627,  must  be  followed  and  that 
regulations  cannot  supercede  or 
eliminate  the  requirements  imposed  by 
law. 

Analysis  of  Regulatory  Flexibility 

This  proposed  rulemaking  has  been 
reviewed  with  regard  to  the  provisions 
of  Public  Law  96-354.  Robert  Greensioin. 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  the  proposal 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  bulk  of  this  proposal  modifies 
current  requirements  regarding  State 
agency  operation  of  the  WIC  food 
delivery  system.  Standards  for 
monitoring  and  training  of  food  retailers, 
strengthened  requirements  for  review  of 
food  instruments,  requirements  for 
reconciliation  of  redeemed  food 
instruments,  and  provisions  for  the 
design  of  food  instruments  are  included. 
These  requirements  devolve  on  State 
agencies,  and  should  not  have  a 
significant  economic  impact  on  retailers. 
In  some  States,  retailers  may  be  visited 
more  frequently  by  State  reviewers  or 
trainers,  but  this  will  not  have  a 
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significant  economic  impact  upon 
retailers. 

The  proposal  does  make  explicit  the 
authority  of  State  agencies  to  limit  the 
number  of  approved  retailers  in  an  area, 
but  this  is  an  authority  the  State 
agencies  have  always  had.  While  some 
State  agencies  may  choose  not  to 
reauthorize  some  retailers,  a  substantia] 
numb^pr  of  retailers  is  not  likely  to  be  so 
affected. 

The  proposal  also  provides  more 
speciHc  guidance  on  disqualification  of 
retailers  who  are  defrauding  or 
otherwise  abusing  the  Program,  and 
requires  State  agency  actions  to  assure 
that  participating  retailers  are  not 
overcharging  the  Program.  Since  most 
retailers  are  complying  with  Program 
requirements  and  are  not  defrauding, 
overcharging,  or  otherwise  abusing  the 
Program,  a  substantial  number  should 
not  be  affected. 

Changes  in  the  language  of  the  vendor 
agreements  or  in  the  design  of  food 
instruments  will  not  have  a  significant 
economic  impact  on  retailers;  these 
changes  will  not  increase  workload  or 
staffing  requirements  of  retailers. 

The  provisions  regarding  home 
delivery  systems  will  affect  some 
businesses  involved  in  home  deliveries 
of  WIC  foods,  but  the  effect  would  not 
be  a  signiHcant  economic  impact.  The 
requirements,  that  there  be  regular 
verification  of  delivery  of  foods  at  least 
once  a  month  and  that  payment  not 
precede  delivery,  are  in  accord  with  the 
normal  home  delivery  practices  in  many 
areas.  In  addition,  there  are  not  a 
substantial  number  of  home  delivery 
routes  participating  in  the  Program. 

Over  90  percent  of  the  Program  operates 
through  retailers  or  direct  distribution. 

The  provisions  regarding  monitoring 
and  training  of  retailers  may  also  affect 
local  agencies  in  those  areas  where 
State  agencies  choose  to  delegate  some 
of  this  responsibility  to  local  agencies.  A 
number  of  local  agencies  are  already 
performing  these  functions.  The  added 
functions,  where  delegated  to  local 
agencies,  should  not  be  so  workload 
intensive  as  to  generate  a  significant 
economic  impact.  Moreover,  the  smaller 
the  local  agency,  the  fewer  the  number 
of  retailers  it  would  need  to  monitor  and 
the  smaller  the  impact  on  its  workload. 

(Child  Nutrition  Amendments  of  1978,  Public 
Law  95-627,  92  Stat.  3611  (42  U.S.C.  1786)) 
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Accordingly,  it  is  proposed  that  Part 
246  be  amended  as  follows: 

1.  Section  246.10  is  revised  to  read  as 
follows: 

§  246.10  Food  delivery  system. 

(a)  General.  This  section  sets  forth 
design  and  operational  requirements  for 
State  and  local  agency  food  delivery 
systems. 

(b)  Uniform  food  delivery  systems. 

The  State  agency  may  operate  up  to 
three  types  of  food  delivery  systems: 
retail  purchase,  home  delivery  or  direct 
distribution.  Each  system  shall  be 
uniform  within  the  jurisdiction  of  the 
State  agency.  When  used,  food 
instruments  shall  be  uniform  within 
each  type  of  system. 

(c)  Free  of  charge.  Participtants  shall 
receive  the  Program's  supplemental 
foods  free  of  charge. 

(d)  State  agency  responsibilities.  Each 
State  agency  is  responsible  for  the  fiscal 
management  of,  and  accountability  for, 
food  delivery  systems  under  its 
jurisdiction  and  shall  comply  with  the 
following  requirements: 

(1)  The  State  agency  shall  design  all 
food  delivery  systems  to  be  used  by 
local  agencies  under  its  jurisdiction. 

FNS  may,  for  a  stated  cause  and  by 
written  notice,  require  revision  of  a 
proposed  or  operating  food  delivery 
system  and  shall  allow  a  reasonable 
time  for  the  State  agency  to  effect  such  a 
revision.  The  State  agency  shall  ensure 
that  these  food  delivery  systems  are 
accessible  for  WIC  participants.  All 
contracts  entered  into  by  the  State  or 
local  agency  for  the  managment  or 
operation  of  the  food  delivery  systems 
shall  be  in  conformance  with  the 
requirements  of  A-102,  Attachment  0. 

(2)  The  State  agency  shall  ensure  that 
food  vendors  are  promptly  paid  for  food 
costs.  Payments  for  valid  food 
instruments  shall  be  made  within  60 
days  after  receipt  of  the  food 
insturments.  Actual  payment  to  food 
vendors  may  be  made  by  local  agencies. 


(3)  The  State  agency  shall  ensure  that 
all  food  vendors  selected  to  participate 
in  the  Program  are  properly  authorized. 
Only  food  vendors  authorized  by  the 
State  or  local  agency  may  redeem  food 
instruments  or  otherwise  provide 
supplemental  foods  to  participants. 
Procedures  for  authorization  shall 
include  at  least  the  following: 

-  (i)  The  State  agency  shall  use  a 

uniform  vendor  application  form  for  all 
food  vendors  applying  for  Program 
participation.  The  application  form  shall 
have  all  information  required  for  vendor 
approval.  A  documented  on-site  visit 
shall  precede  intial  authorization  of  the 
food  vendor.  However,  such  visits  are 
not  required  for  subsequent 
authorizations. 

(ii)  In  approving  food  vendors  for 
authorizaiton,  the  State  or  local  agency 
shall  consider  at  least  the  following 
criteria: 

(A)  The  retail  vendor  stocks  all 
categories  of  WIC  supplemental  foods, 
except  special  infant  formulas.  The 
State  agency  may  authorize  a  retail 
vendor  which  stocks  only  special  infant 
formulas. 

(B)  The  food  vendor  has  reasonable 
prices  for  supplemental  foods,  as 
determined  by  the  State  agency; 

(C)  The  food  vendor  is  not  owned,  in 
whole  or  in  substantial  part,  or 
controlled  by  a  State  or  local  agency 
official  in  whose  jurisdiction  the  food 
vendor  is  located  or  a  member  of  any 
such  official’s  immediate  family; 

(D)  The  food  vendor  has  a  suitable 
location  and  hours  of  business  for 
participant  access,  as  determined  by  the 
State  agency; 

(E)  The  food  vendor  has  a  current 
approved  State  or  local  health 
inspection  certificate,  where  such  a 
certificate  is  appropriate; 

(F)  The  food  vendor  is  not  currently 
disqualified  from  participation  in  any 
other  FNS  programs;  and 

(G)  The  food  vendor  has  satisfactorily 
complied  with  prior  agreements  to 
participate  in  the  Program. 

(iii)  The  State  agency  shall  ensure  that 
all  food  vendors  participating  in  the 
Program  enter  into  written  agreements 
with  the  State  or  local  agency.  Copies  of 
these  agreements  shall  be  on  file  at  the 
State  agency.  Agreements  shall  be  in 
effect  for  a  period  not  to  exceed  two 
years.  The  food  vendor  agreement  shall 
be  signed  by  a  representative  of  the  food 
vendor  who  has  legal  authority  to 
obligate  the  vendor.  When  the  vendor 
representative  is  obligating  more  than 
one  outlet,  then  all  the  outlets  shaU  be 
specified  in  the  agreement.  A  standard 
vendor  agreement  form  shall  be  used 
Statewide,  though  exceptions  may  be 
made  with  the  approval  of  the  State 
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agency.  The  agreement  shall  contain  the 
following  specifications,  although  the 
State  agency  may  determine  the  precise 
wording  to  be  used: 

(A)  In  providing  supplemental  foods  to 
participants,  the  food  vendor  shall  only 
provide  the  approved  supplemental 
foods. 

(B)  The  food  vendor  shall  provide 
supplemental  foods  at  the  current  price 
or  at  less  than  the  current  price  charged 
to  other  customers. 

(C)  When  food  instruments  are  used, 
the  food  vendor  shall  submit  those  food 
instruments  for  payment  within  the 
allowed  time  period  and  accept  food 
instruments  from  a  participant  only 
withiu  the  aUowed  time  period. 

(D)  The  State  agency  has  the  right  to 
demand  refunds  for  charges  of  more 
than  the  actual  purchase  price  for 
supplemental  foods. 

(E)  The  State  agency  may  deny 
payment  to  the  food  vendor  for  improper 
food  instruments  or  may  demand 
refunds  for  payments  already  made  on 
improper  food  instruments. 

(F)  The  food  vendor  shall  not  seek 
restitution  fit}m  participants  for  food 
instruments  not  redeemed  by  the  State 
agency. 

(G)  The  manager  of  the  store  or  home 
delivery  service  shall  accept  training  in 
WIG  procedures  at  least  once  every  two 
years  and  the  State  or  local  agency  shall 
provide  such  training. 

(H)  The  food  vendor  shall  inform  and 
train  cashiers,  warehouse  stafi  or 
delivery  route  personnel  on  Program 
requirements. 

(I)  The  food  vendor  shall  be 
accountable  for  actions  of  employees  in 
the  utilization  of  food  instruments  or 
provision  of  supplemental  foods. 

(J)  The  food  vendor  shall  offer  WIG 
participants  the  same  courtesies  as 
offered  to  other  customers. 

(K)  The  food  vendor  may  be 
monitored  for  compliance  with  WIG 
rules. 

(L)  During  a  monitoring  visit  of  a  retail 
vendor,  the  food  vendor  shall  provide 
access  to  food  instruments  negotiated 
the  day  of  the  review  at  the  request  of 
the  reviewer. 

(M)  For  retail  vendors,  the  vendor 
shall  provide  access  to  shelf  price 
records,  if  available. 

(N)  Home  delivery  vendors  shall 
retain  records  relevant  to  the  provision 
of  supplemental  foods  and  shall  allow 
access  to  them  by  State  and/or  Federal 
officials. 

(O)  Under  §  246.18  of  the  regulations, 
those  who  have  willfully  misapplied, 
stolen  or  fraudulently  obtained  WIG 
funds  shall  be  subject  to  a  fine  of  not 
more  than  $10,000.or  imprisonment  for 
not  more  than  five  years  or  both,  if  the 


value  of  the  funds  is  $100  or  more.  If  the 
value  is  less  than  $100,  then  the 
penalties  are  a  fine  of  not  more  than 
$1,000  or  imprisonment  for  not  more 
than  one  year  or  both. 

(P)  The  food  vendor  shall  comply  with 
the  nondiscriminatibn  procedures  of 
Department  regulations  (7  GFR 15). 

(Q)  Neither  the  State  agency  nor  the 
food  vendor  have  an  obligation  to  renew 
the  vendor  agreement 

(R)  Either  the  State  agency  or  the  food 
vendor  may  terminate  Ae  agreement  for 
cause  after  providing  at  least  15  BLL/DB 
days  written  notice. 

(S)  The  State  agency  may  disqualify  a 
food  vendor  for  reasons  of  Program 
abuse.  The  vendor  has  the  right  to  ' 
appeal  a  State  agency  decision 
pertaining  to  denial  of  application  to 
participate  or  to  vendor  disqualification. 

(T)  The  food  vendor  shall  ^otify  the 
State  agency  when  the  vendor  ceases 
operations  or  ownership  changes.  The 
agreement  is  null  cuid  void  if  the 
ownership  changes. 

(iv)  The  format  of  the  agreement  shall 
be  limited  to  either  of  the  following: 

(A)  A  single  document  signed  by  both 
the  vendor  and  a  State  or  local  agency 
official; 

(B)  A  vendor  application  form  which 
contains  the  stipulations  required  of  the 
vendor  agreement  and  is  signed  by  both 
the  vendor  and  the  State  or  local  agency 
official  plus  a  permit  signed  by  the  State 
or  local  agency  official.  The  State 
agency  may  require  the  vendor  to 
display  the  permit  in  public  view. 

(4)  The  State  agency  shall  ensure  that 
food  venders  are  transmitted  pertinent 
information  and  are  provided  guidance 
concerning  the  authorized  supplemental 
foods,  including  a  list  of  acceptable 
brand  name  products,  and  all  other 
applicable  FNS  guidelines  and 
instructions. 

(5)  The  State  agency  shall  ensure  that 
training  is  provided  by  the  State  or  local 
agency  personnel  for  participating  food 
vendors.  When  vendor  training  is 
delegated  to  the  local  agency,  the  State 
agency  shall  provide  training  for  local 
agency  staff  on  effective  vendor  training 
methods.  The  State  agency  shall  ensure 
that  personal  contact  is  made  with  the 
manager  of  each  authorized  retail  outlet 
or  home  delivery  service  for  the  purpose 
of  providing  training  about  Program 
requirements  at  a  minimum  of  once 
every  two  years.  The  required  training 
contact  may  be  provided  during  a  pre- 
authorization  visit,  a  monitoring  visit,  a 
group  training  session  or  a  visit 
conducted  solely  for  training  purposes. 

(6)  The  State  agency  shall  be 
responsible  for  the  monitoring  of  food 
vendors  within  its  jurisdiction.  If  the 
State  agency  chooses  to  delegate  all  or 


part  of  this  responsibility  to  local 
agencies,  then  the  State  agency  must 
provide  training  to  local  agency  staff  in 
effective  methods  of  vendor  monitoring. 

(i)  The  following  shall  be  doemnent^ 
for  all  on-site  vendor  monitoring  visits, 
at  a  minimum:  names  of  both  vendor 
and  reviewer;  date  of  review,  nature  of 
problemjs)  detected  or  the  observation 
that  the  vendor  appears  to  be  in 
compliance  with  Program  requirements; 
how  the  vendor  plans  to  correct 
deficiencies  detected;  and  the  signature 
of  the  reviewer.  Methods  of  on-site 
monitoring  visits  may  include,  but  are 
not  limited  to:  compliance  purchases, 
review  of  cashier  check-out  procedures, 
and  review  of  the  availability  and  prices 
of  WIG  supplemental  focxls. 

(ii)  The  State  agency  shall  have  the 
authority  to  conduct  compliance 
puiehases  to  collect  evidence  of  vendor 
practices  or  shall  be  able  to  arrange  for 
this  responsibility  to  be  assumed  by  the 
proper  State  or  locel  authorities. 

(iii)  The  State  agenc:y  shall  obtain  FNS 
approval  to  operator  either  of  the 
vendor  monitoring  systems  described  in 
paragraphs  (d)(6)(iv)  or  (v)  of  this 
section 

(iv)  In  the  broad  range  system,  the 
State  agency  shall  conduct  on-site 
monitoring  visits  of  at  least  35  percent  of 
all  authorized  vendors  in  its  jurisdicition 
each  year.  At  a  minimum,  eacdi 
authorized  vendor  shall  be  visited  at 
least  once  every  five  years.  Food 
vendors  shall  be  selected  for  revier.'  on 
the  basis  of  at  least  the  following 
criteria:  participant  complaints  and  hi^ 
volume  of  WIG  sales. 

(v)  In  the  high  risk  screening  system, 
the  following  is  required: 

(A)  The  State  agency  shall  describe  to 
FNS  its  systems  Imth  for  detecting  and 
for  monitoring  high  risk  vendors,  and 
shall  document  to  FNS  the  effectiveness 
of  these  systems. 

(B)  Griteria  to  distinguish  high  risk 
vendors  shall  include  at  least  the 
following:  a  specific  level  or  other 
distinguishing  measure  regarding  the 
scope  and/or  severity  of  suspected 
overcharges  of  redeemed  foc^ 
instruments;  a  specific  level  or  levels,  or 
other  distinguishing  measures,  regarding 
the  scope  and/or  severity  of  errors  in 
food  instruments,  which  shall  include  at 
a  minimum,  redemption  outside  valid 
dates,  vendor  identification  missing,  and 
missing  purchase  prices;  and  participant 
complaints  which  indicate  possible 
serious  vendor  violations  of  Program 
rules. 

(G)  An  on-site  monitoring  visit  shall 
be  conducted  of  every  vendor  detected 
as  being  at  high  risk. 

(D)  T%e  State  agency  shall  conduct 
on-site  monitoring  visits  to  food  vendors 


7890 


Federal  Register  /  VoL  46.  No.  15  /  Friday,  January  2".  1981  /  Proposed  Rules 


not  detected  by  the  high  risk  monitoring 
criteria  at  a  level  equivalent  to  10 
percent  or  more  of  all  authorized 
vendors  per  year,  in  order  to  maintain  a 
routine  monitoring  presence. 

(7)  The  State  agency  shall  implement 
a  system  of  management  review  to  limit 
food  vendor  and  participant  abuses  of 
the  program.  The  system  shall  incude 
the  following: 

(i)  The  State  agency  shall  have 
procedures  which  document  the 
handling  of  complaints  reported  by 
participants.  As  considered  appropriate 
by  the  State  agency,  correction  of 
improper  practices  and/or 
compensation  shall  be  sought  from  the 
vendor. 

(ii)  The  State  agency  shall  have 
procedures  which  document  the 
handling  of  complaints  reported  by 
vendors.  As  considered  appropriate  by 
the  State  agency,  the  State  agency  shall 
attempt  to  correct  the  problems. 

(iii)  The  State  agency  shall  establish 
policies  which  determine  the  type  and 
level  of  sanctions  to  be  applied  to  food 
vendors,  based  upon  the  severity  and 
nature  of  the  Program  violations 
observed,  and  such  other  factors  as  the 
State  agency  determines  appropriate, 
such  as  whether  the  violation 
represented  repeated  offenses  over  a 
period  of  time,  whether  the  offenses 
represented  vendor  policy  or  whether 
they  represented  the  actions  of  an 
individual  employee  who  did  not 
understand  Program  rules,  and  whether 
prior  warning  and  an  opportunity  for 
correction  was  provided  to  the  vendor. 

The  period  of  disqualification  from 
Program  participation  shall  be  a 
reasonable  period  of  time,  not  to  exceed 
three  years.  The  maximum  period  of 
disqualification  shall  be  imposed  only 
for  serious,  or  repeated  Program  abuse. 
The  State  agency  shall  provide  adequate 
procedures  for  vendors  to  appeal  a 
disqualification  from  participation  under 
the  Program  as  specified  in  Section 
246.24.  Prior  to  disqualifying  a  food 
vendor,  the  State  agency  shall  consider 
whether  the  disqualification  would 
create  undue  hardships  for  participants. 
A  food  vendor’s  current  disqualification 
from  participation  in  any  other  FNS 
program  shall  be  grounds  for  review  of 
that  vendor’s  operation  of  the  WIC 
Program.  Food  vendors  may  be  subject 
to  sanctions  in  addition  to 
disqualification,  such  as  claims  for 
improper  or  overcharged  food 
instruments  and  the  penalties  outlined 
in  Section  246.18  in  the  case  of 
deliberate  fraud. 

(iv)  The  State  agency  shall  establish 
procedures  designed  to  control 
participant  abuse  of  the  Program. 
Participant  abuse  includes,  but  is  not 


limited  to,  knowing  and  deliberate 
misrepresentation  of  circumstances  to 
obtain  benefits,  sale  of  supplemental 
foods  or  food  instruments  to,  or 
exchange  with,  other  individuals  or 
entities,  and  receipt  from  food  vendors 
of  cash  or  credit  toward  purchase  of 
unauthorized  food  or  other  items  of 
value  in  lieu  of  authorized  supplemental 
foods.  The  State  agency  shall  establish 
sanctions  for  participant  abuse.  Such 
sanctions  may,  at  the  discretion  of  the 
State  agency,  include  disqualification 
from  the  Program.  Warnings  may  be 
given  prior  to  the  imposition  of 
sanctions.  Before  a  participant  is 
disqualified  from  the  Program  for 
alleged  abuse,  that  participant  shall  be 
given  full  opportunity  to  appeal  a 
disqualification  as  set  forth  in  Section 
246.23.  At  the  State  agency’s  discretion, 
participants  may  be  disqualified  for  a 
period  not  to  exceed  three  months. 
However,  the  disqualification  may  be 
waived  if  a  competent  professional 
authority  determines  that  a  serious 
health  risk  may  result. 

(v)  The  State  agency  shall  refer  food 
vendors  and  participants  who  abuse  the 
Program  to  the  Federal,  State  or  local 
authorities  for  prosecution  under 
applicable  statutes,  where  appropriate. 

(8)  The  State  agency  shall  ensure  that 
the  food  delivery  system  is  compatible 
with  the  delivery  of  health  and  nutrition 
education  services  to  the  participants. 

(9)  The  State  agency  shall  control  the 
receipt  and  issuance  of  supplemental 
foods  and  food  instruments.  The  State 
agency  shall  ensure  the  secure 
transportation  and  storage  of  unissued 
food  instruments. 

(10)  The  State  agency  shall  identify 
disposition  of  all  food  instruments  as 
either  redeemed,  unissued,  issued  but 
unredeemed,  voided  in  the  issuance 
process,  lost,  stolen,  or  expired. 
Reconciliation  of  food  instruments  shall 
entail  reconciliation  of  each  food 
instrument  issued  with  food  instruments 
redeemed  and  adjustment  of  previously 
reported  financial  obligations  to  account 
for  actual  redemptions  and  other 
changes  in  the  status  of  food 
instruments. 

(i)  Reconciliation  of  food  instruments 
shall  be  performed  within  150  days  of 
the  date  of  issuance  and  shall  be  in 
accordance  with  the  financial 
management  requirements  of  §  246.11. 

(11)  The  state  agency  shall  be  able  to 
demonstrate  to  FNS  its  capability  to 
reconcile  a  given  redeemed  food 
instrument  to  valid  certification  records. 

(11)  The  State  agency  shall  ensure 
that  supplemental  foods  are  not  issued 
for  use  in  institutions,  such  as  homes  for 
unmarried  mothers. 


(12)  The  State  agency  shall  ensure 
that  each  participant  or  representative 
signs  a  receipt  for  supplemental  foods  or 
food  instruments.  This  requirement  shall 
not  pertain  to  systems  which  deliver 
food  instruments  by  alternate  means, 
such  as  by  mailing.  All  State  agencies 
shall  establish  uniform  procedures 
which  allow  proxies  designated  by 
participants  to  act  on  their  behalf.  In 
determining  whether  an  individual 
participant  should  be  allowed  to 
designate  a  proxy,  there  shall  be 
consideration  of  whether  there  are 
adequate  measures  for  the  provision  of 
nutrition  education  and  health  services 
to  that  participant.  The  reasons  for 
allowing  the  participant  to  designate  a 
proxy  shall  be  documented.  State 
agencies  shall  ensure  that  participants 
and  their  proxies  receive  instructions  on 
the  proper  use  of  food  instruments, 
including  vendor  responsibilities,  or  on 
the  procedures  for  receiving 
supplemental  foods.  Participants  and 
their  proxies  shall  also  be  notified  that 
they  have  the  right  to  complain  about 
improper  vendor  practices  with  regard 
to  Program  responsibilities. 

(13)  The  State  agency  shall  ensure 
that  no  authorized  food  vendor  is 
owned,  in  whole  or  in  substantial  part, 
or  controlled  by  any  State  or  local 
agency  official  in  whose  jurisdiction  for 
food  vendor  is  located,  or  a  member  of 
any  such  official’s  immediate  family. 

(e)  Retail  purchase  system.  Retail 
purchase  food  delivery  systems  are 
systems  in  which  participants  obtain 
supplemental  foods  by  submitting  a  food 
instniment  to  local  retail  outlets.  All 
retail  purchase  food  delivery  systems 
shall  meet  the  following  requirements: 

(1)  The  State  agency  shall  use  uniform 
food  instruments  within  its  jurisdiction. 
The  State  agency  is  responsible  for  the 
design  and  printing  of  the  uniform  food 
instruments,  and  their  serialization. 

(2)  To  ensure  that  nutrition  education 
and  health  services  are  frequently 
available  to  participants,  FNS 
recommends  that,  wherever  feasible, 
participants  personally  obtain  their  food 
instruments  from  the  local  agency. 
However,  the  State  agency  shall  develop 
guidelines  for  the  delivery  of  food 
instruments  to  participants  through 
means  other  than  direct  pick-up  of  food 
instruments,  such  as  through  the  mailing 
of  food  instruments.  Food  instruments 
may  be  mailed  or  otherwise  delivered  to 
participants  on  a  local  agency-wide 
basis  only  if  approved  by  the  State 
agency.  In  making  its  determination 
regarding  the  mailing,  or  delivery 
through  other  means,  of  food 
instruments  by  a  local  agency,  the  State 
agency  shall  consider  participant 
hardships,  such  as  seasonal  inclement 
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weather,  which  may  be  encoimtered  by 
the  target  population  of  local  agency  if 
food  instruments  are  not  mailed  or 
othewise  delivered.  The  State  agency 
shall  approve  a  local  agency’s  request 
for  the  mailing  or  delivery  through  other 
means  of  food  instruments  if 
accountability  is  ensured  and  if  either  a 
reasonable  level  of  health  and  nutrition 
education  services  can  be  provided,  or  if 
the  Statd  agency  determines  that 
persons  in  need  of  the  Program  in  rural 
areas  will  be  unable  to  participate  in  the 
Program  if  food  instruments  are  not 
mailed,  or  otherwise  delivered,  to  them. 
A  local  agency  may  mail,  or  deliver 
through  other  means,  food  instnunents 
in  individual  cases  only  if,  in  each  case: 

(i)  The  participant  encoimters 
difflculties  in  personally  obtaining  food 
instruments  for  such  reasons  as  illness, 
imminent  childbirth,  inclement  weather 
conditions,  distance  to  travel,  high  cost 
of  travel,  or  inability  to  get  to  the  local 
agency  during  business  hours; 

(ii)  The  reasons  for  mailing  or 
otherwise  delivering  the  food 
instruments  are  documented  by  the 
State  of  local  agency  in  the  participant’s 
certification  file;  and 

(iii)  The  mailing  or  delivery  through 
other  means  of  food  instruments  to  the 
participant  is  discontinued  if  the 
participant’s  initial  hardship  is  resolved. 

(3)  Each  food  instrument  shall  clearly 
bear  on  its  face  the  following 
information: 

(i)  The  first  date  from  which  the  food 
instrument  may  be  used  by  the 
participant  to  obtain  supplemetal  foods. 

(ii)  The  last  date  by  which  the 
participant  may  use  the  food  instrument 
to  obtain  supplemental  foods.  This  date 
shall  be  a  minimum  of  30  days  from  the 
date  speciHed  in  paragraph  (e)(3](i]  of 
this  section  or,  for  the  participant’s  first 
month  of  issuance,  it  may  be  the  end  of 
the  month  or  cycle  for  which  the  food 
instrument  is  valid. 

(iii)  An  expiration  date  by  which  the 
food  vendor  is  required  to  submit  the 
food  instrument  for  payment.  This  date 
shall  be  no  more  than  90  days  from  the 
date  specified  in  paragraph  (e)(3)(i)  of 
this  section.  If  the  date  is  less  than  60 
days  from  the  date  specified  in 
paragraph  (e)(3)(ii)  of  this  section,  the 
State  agency  shall  ensure  that  the  food 
vendor  is  able  to  submit  food 
instruments  for  redemption  within  the 
required  time  limit  without  undue 
burden. 

(iv)  A  unique  and  sequential  serial 
number. 

(v)  At  the  discretion  of  the  State 
agency,  a  maximum  purchase  price 
which  is  higher  than  the  price  of  the 
food  for  which  it  will  be  used,  but  low 
enough  to  be  a  reasonable  protection 


against  potential  losses  of  funds.  When 
the  maximum  value  is  shown,  the  space 
for  the  actual  value  of  the  supplemental 
foods  purchased  shall  be  clearly 
distinguishable.  For  example,  the  words 
“actual  amoumt  of  sale’’  could  be 
printed  larger  and  in  a  different  area  of 
the  food  instrument  than  the  maximum 
value. 

(4)  The  State  agency  shall  establish 
procedures  to  assure  the  propriety  of 
redeemed  food  instruments: 

(i)  ’The  State  agency  shall  assure  that 
food  vendors  are  not  reimbursed  in 
excess  of  the  actual  purchase  price  of 
the  supplemental  foods.  The  State 
agency  shall  review  all  food  instruments 
submitted  by  food  vendors  to  identify 
those  that  are  unreasonably  priced.  If 
the  State  agency  pays  food  vendors 
after  such  a  review,  then  payment  for 
food  instruments  that  contain 
overcharges,  or  for  the  amoimts  that 
represent  overcharges  shall  be  denied, 
or  delayed  in  accordance  with 
paragraph  (e)(4)(iii)  of  this  section.  If  the 
State  agency  pays  food  vendors  prior  to 
such  a  review,  then  claims  shall  be 
made  against  the  vendor  for  excess 
amounts,  when  they  are  determined. 

(ii)  The  State  agency  shall  review  all 
food  instruments  submitted  by  food 
vendors  for  errors.  At  a  minimum,  all 
food  instruments  submitted  by  food 
vendors  shall  be  reviewed  for  the 
following  errors:  the  vendor 
identification  is  missing;  the  actual 
purchase  price  of  the  supplemental 
foods  is  missing;  and  the  food 
instrument  was  submitted  by  the 
participant  or  vendor  outside  the 
specified  valid  dates.  If  the  State  agency 
pays  food  vendors  after  such  a  review, 
then  payment  for  food  instruments 
containing  any  of  these  three  errors 
shall  be  denied  at  that  time.  If  the  State 
agency  pays  food  vendors  prior  to  such 
a  review,  dien  claims  shall  be  made 
against  the  vendor  for  the  value  of  the 
food  instruments  with  any  of  these  three 
errors  present  unless  the  vendor 
corrects  the  error. 

(iii)  When  payment  for  a  food 
instrument  is  denied  or  delayed,  or  a 
claim  for  reimbiu'sement  is  assessed, 
then  the  affected  food  vendor  shall  have 
an  opportunity  to  correct  or  justify  the 
overcharge  or  error.  For  example,  if 
vendor  identification  was  missing,  the 
vendor  may  place  his  or  her 
identification  on  the  vouchers.  If  the 
actual  price  is  missing,  the  vendor  may 
demonstrate  what  price  should  have 
been  included.  If  the  State  agency  is 
satisfied  with  the  correction  or 
justification,  then  it  shall  provide 
payment,  or  adjust  the  payment  or  claim 
to  the  vendor  accordingly. 


(5)  With  justification  and 
documentation.  State  agencies  may 
reimburse  food  vendors  for  food 
instruments  submitted  after  the 
expiration  date  if  the  total  value  of  the 
food  instruments  submitted  at  one  time 
is  $200.00  or  less.  If  the  total  value  of  the 
food  instruments  submitted  at  one  time 
exceeds  $200.00,  reimbursement  may  not 
be  made  without  the  approval  of  the 
FNS  Regional  Office. 

(6)  The  State  agency  shall  ensure  that 
no  more  than  a  tf^e  month  supply  of 
food  instruments  is  issued  to  any 
participant  at  one  time  and  that 
nutrition  education  and  health  services 
are  fi^quently  made  available  to  the 
participant,  and  that  nutrition  education 
services  are  made  available  in 
accordance  with  §  246.9(e). 

(7)  The  State  agency  shall  enter  into 
written  agreements  with  as  many  food 
vendors  as  is  necessary  to  assure 
convenience  to  participants  in  obtaining 
supplemental  foods.  At  a  minimum,  the 
State  agency  shall  enter  into  vmtten 
agreements  with  at  least  four  food 
vendors  in  each  clinic  service  area, 
imless  the  State  agency  determines  that 
it  is  impossible  to  enter  into  written 
agreements  with  four  food  vendors  in 
the  clinic  service  area  for  reasons  such 
as  lack  of  retail  outlets  which  meet 
Program  requirements  or  refusal  of 
vendors  to  participate.  The  State  agency 
may  establish  criteria  which  limit  die 
number  of  vendors  authorized  to 
participate. 

(f)  Home  food  delivery  systems.  Home 
food  delivery  systems  are  systems  in 
which  food  is  delivered  to  the 
participant’s  home.  Systems  for  home 
delivery  of  food  shall  provide  for 

(1)  Uniform  food  instruments,  where 
applicable,  which  comply  vtrith  the 
appropriate  requirements  set  forth  in 
paragraph  (e)  of  this  section ; 

(2)  Procurement  of  supplemental  foods 
in  accordance  with  §  246.17,  which  may 
entail  measures  such  as  the  purchase  of 
food  in  bulk  lots  by  the  State  agency 
and  the  use  of  discounts  that  are 
available  to  States.  The  selection  of 
home  delivery  vendors  that  are  given 
exclusive  contracts  to  an  area  shall 
conform  to  requirements  of  A-90,  A-102, 
A-110  or  FMC  74-4;  and 

(3)  The  accountable  delivery  of 
supplemental  foods  to  participants.  The 
State  agency  shall  ensure  that: 

(i)  Home  delivery  vendors  are  paid 
only  after  the  delivery  of  supplemented 
foods  to  the  participants. 

(ii)  There  exists  a  routine  procedure  to 
verify  the  actual  delivery  of 
supplemental  foods  to  participants.  At  a 
minimum,  such  verification  must  occur 
at  least  once  a  month. 
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(iii)  Each  authorized  home  delivery 
vendor  retains  records  of  the  delivery  of 
supplemental  foods  to  participants,  and 
of  bills  sent  and  payment  received  for 
provision  of  these  supplemental  foods, 
and  allows  access  to  these  records  by 
State  and/or  Federal  authorities. 

(iv)  The  proper  amount  of 
supplemental  foods  are  delivered,  in 
accordance  with  Section  246.8  and  in 
accordance  with  the  convenience  of  the 
participants. 

(g)  Direct  distribution  systems.  Direct 
distribution  food  delivery  systems  are 
systems  in  v.rhich  participants  pick  up 
food  from  storage  facilities  operated  by 
the  State  or  local  agency.  Systems  for 
direct  distribution  of  food  shall  provide 
for: 

(1)  Uniform  food  instruments,  where 
applicable,  which  comply  with  the 
appropriate  requirements  set  forth  under 
paragraph  (e)  of  this  section; 

(2)  Adequate  storage  and  insurance 
coverage  that  minimizes  the  danger  of 
loss  due  to  theft,  infestation,  fire, 
spoilage,  or  other  causes; 

(3)  Adequate  inventory  control  of  food 
received,  in  stock,  and  issued; 

(4)  Procurement  of  supplemental  foods 
in  accordance  with  §  246.17,  which  may 
entail  measures  such  as  purchase  of 
food  in  bulk  lots  by  the  State  agency 
and  the  use  of  discounts  that  are 
available  to  States; 

(5)  The  availability  of  Program 
benefits  to  participants  and  potential 
participants  who  live  at  great  distances 
from  storage  facilities;  and 

(6)  The  accountable  delivery  of 
supplemental  foods  to  participants. 

2.  Section  246.12  is  amended  by 
revising  paragraphs  (b)(5),  (c)(1),  and 
adding  (d)  to  read  as  follows: 

§  246.12  Program  costs. 
***** 

(b)*  *  * 

(5)  The  cost  of  administering  the  food 
delivery  system,  including  the  cost  of 
transporting  food  and  the  cost  of  food 
instrument  used  solely  for  monitoring  or 
investigation. 


(1)  Computerized  information  systems 
which  are  required  by  a  State  or  local 
agency,  except  for  those  used  in  general 
management  and  payroll,  including 
purchase  of  automatic  data  processing 
equipment  or  systems  whether  by 
outright  purchase,  rental-purchase 
agreement  or  other  methc^  of 
acquisition.  Approval  shall  be  granted 
by  FNS  if  the  proposed  system  meets  the 
requirements  of  this  part,  A-90,  A-102, 
and  FMC  74-4.  When  a  State  agency 
decides  to  seek  computerization,  except 
.  for  use  in  general  management  or 


payroll,  FNS  shall  be  informed,  in  order 
to  allow  adequate  opportunity  for 
provision  of  technical  assistance. 
***** 

(d)  Recovery  of  vendor  overcharges. 
Funds  collected  by  the  recovery  of 
claims  assessed  against  food  vendors 
for  overcharges  on  food  instnunents  or 
supplemental  foods  may  be  retained  by 
the  State  agency.  The  State  agency  may 
use  up  to  50  percent  of  these  funds  for 
administrative  purposes  and  the 
remainder  shall  be  used  to  pay  food 
costs. 

3.  Section  246.14  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  246.14  Distribution  of  funds. 

*  *  *  *  *  * 

(f)  Recovery  of  vendor  overcharges. 
Funds  which  are  gained  by  the  State 
agency  through  the  recovery  of  claims 
assessed  against  food  vendors  for 
overcharges,  in  accordance  with  Section 
246.12(d),  shall  be  held  harmless  by  FNS 
in  the  event  of  reallocation  of  funds. 

4.  In  §  246.18,  paragraph  (a)  is 
amended  by  adding  two  new  sentences 
at  the  end  to  read  as  follows: 

§  246.18  Ciaims  and  penaities. 

(a)  *  *  *  pNS  is  authorized  to 
establish  claims  against  a  State  agency 
for  unreconciled  food  instruments. 

When  a  State  agency  can  demonstrate 
that  99  percent  or  more  of  the  food 
instruments  issued  have  been  accounted 
for  by  the  reconciliation  process,  then 
FNS  may  determine  that  the 
reconciliation  process  has  been 
completed  to  satisfaction. 
***** 

§  246.23  [Amended] 

5.  Section  246.23  is  amended  by 
removing  the  word  “suspension”  and 
inserting,  in  its  place,  the  word 
“disqualification”  in  paragraphs  (a)  and 
(c). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.557,  National  Archives 
Reference  Service.) 

Signed  in  Washington,  D.C.  on  January  16, 
1981. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 
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